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CONTRACT  AND  FINANCIAL  MANAGEMENT  AT 

DOE 


THURSDAY,  MARCH  17,  1994 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  DC. 

The  Committee  met,  pursuant  to  notice,  at  9:33  a.m.,  in  room 
342,  Dirksen  Senate  Office  Building,  Hon.  John  Glenn,  Chairman 
of  the  Committee,  presiding. 

Present:  Senators  Glenn  and  Levin. 

OPENING  STATEMENT  OF  CHAIRMAN  GLENN 

Chairman  Glenn.  Good  morning,  and  I  guess  we  should  start  by 
wishing  everyone  a  Happy  St.  Patrick's  Day  this  morning  before  we 
start.  I  don't  see  too  many  green  complexions  in  the  audience,  but 
anjrway,  Happy  St.  Patrick's  Day. 

Today's  hearing  will  concentrate  on  the  issues  of  contract,  finan- 
cial, and  property  management  at  the  Department  of  Energy.  I 
guess  I  should  add  that  some  of  the  things  we  keep  turning  up  on 
some  of  these  investigations  by  GAO  are  enough  to  give  everybody 
a  green  complexion,  if  you  didn't  have  one  walking  in. 

Past  hearings  by  this  committee  and  other  committees  have 
pointed  to  a  litany  of  stories  of  waste  and  fraud  and  abuse  in  the 
DOE  M&O  contract  system,  and  these  things  have  gone  on  for 
years  and  years.  Thanks  to  the  excellent  work  of  the  General  Ac- 
counting Office  and  the  Inspector  General,  we  have  learned  how 
the  Department  has  lost  or  could  not  account  for  tens  of  millions 
of  dollars  of  Government  equipment  at  its  sites. 

Things  like  computers  and  fork  lifts  and  furniture  and  welders 
and  x-ray  machines  and  a  semi-trailer,  if  the  Department  owned  it, 
it  didn't  know  it  sometimes.  Much  of  the  equipment  the  Depart- 
ment could  find  was  left  outside,  exposed  to  the  damage  of  wind 
and  sun  and  rain. 

This  same  thing  happened  at  the  Army  last  year,  where  we  had 
expensive  equipment,  even  weapons,  paid  for  by  taxpayers,  dam- 
aged, ruined  because  they  were  left  unprotected  to  the  elements  at 
repair  depots.  I  spoke  out  then  about  such  mismanagement,  and  I 
am  speaking  out  now:  Wasting  tax  dollars  through  negligence  can- 
not be  tolerated.  It  just  doesn't  make  common  sense. 

We  also  learned  about  wasteful  purchases.  I  remember  Lawrence 
Livermore  and  the  bicycles  issue  a  few  years  ago,  in  which  they 
paid  50  percent  more  for  bicycles  from  Taiwan,  and  there  was  no 
need  for  the  special  bicycles  out  there;  we  learned  about  problems 
with  automobiles,  furniture,  other  standard  commercial  items  by 
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DOE  contractors;  about  conflicts  of  interest  in  the  M&O  system, 
and  about  procurements  made  without  the  benefits  of  competition, 
and  about  deficient  financial  management  systems  incapable  of 
overseeing  and  tracking  DOE's  spending. 

Both  the  General  Accounting  Office  and  the  IG  will  be  releasing 
reports  today  on  affiliate  contracting  abuses  at  DOE's  Savannah 
River  site.  For  those  not  well-versed  in  contract  vernacular,  an  af- 
filiate contract  is  a  contract  let  by  the  prime  M&O  contractor,  in 
this  case  Westinghouse  Savannah  River  Company,  with  another  di- 
vision or  subsidiary  of  the  larger  parent  corporation. 

Now  I  am  not  saying  that  all  affiliate  contracts  should  be  abol- 
ished. Affiliate  contracts  do  have  their  place,  but  if  they  are  not 
properly  managed,  they  can  be  ripe  for  abuse,  and  I  think  there 
have  been  serious  abuses  in  affiliate  contracting  at  Savannah 
River, 

For  example,  DOE  committed  itself  to  spend  nearly  $1  million  in 
taxpayer  dollars  for  legislative  monitoring  services  performed  by 
Westinghouse's  Washington  office,  the  GAO  reports.  Here  we  have 
a  situation  where  it  looks  like  the  Federal  Government  is  spending 
taxpayer  funds  to  have  itself  lobbied.  No  wonder  the  American  pub- 
lic is  cynical  about  Government.  I  am  cynical,  too. 

The  IG  and  GAO  found  other  problems  at  Savannsih  River:  $1 
million  in  unallowable  costs;  cost  overruns  shifted  from  one  con- 
tract to  another  to  avoid  DOE  scrutiny;  contractors  doing  shoddy 
work,  yet  still  getting  paid.  It  goes  on  an  on.  We  keep  turning  these 
things  up  year  after  year  after  year. 

In  the  past,  problems  with  managing  contracts  and  finances  and 
Government-owned  property  would  have  been  ignored  or  swept 
under  the  rug.  DOE  would  tell  Congress,  "Don't  worry,  we  will  fix 
it,"  and  then  GAO  and  the  IG  would  issue  a  bunch  of  reports  a 
year  later  showing  that  the  problems  were  still  there.  We  have  had 
that  for  about,  well,  the  last  two  administrations  that  I  have  been 
directly  involved  with  all  of  this,  where  we  would  turn  up  these 
things  and  they  would  say,  "Yes,  yes,  yes,  we  are  going  to  fix  it," 
then  it  goes  on  and  on  and  on  and  on. 

That  is  sort  of  like  your  car  breaks  when  you  are  traveling  on 
a  long  vacation.  You  have  it  towed  to  some  unknown  gas  station 
where  they  tell  you  it  will  be  fixed  in  no  time,  and  then  you  have 
got  to  worry  later  whether  you  are  ever  going  to  get  back  home  in 
one  piece  or  not  because  it  takes  so  long. 

Well,  we  have  some  new  mechanics  now,  if  you  want  to  keep  it 
in  that  automobile  vernacular.  Change,  by  making  Government 
work  better  and  cost  less,  was  a  major  reason  for  the  change  in  ad- 
ministrations. It  has  been  a  major  theme  of  the  Clinton  Adminis- 
tration. 

There  is  no  place  where  that  is  more  evident  than  the  Depart- 
ment of  Energy.  Secretary  O'Leary  and  her  team  have  tackled 
head-on  the  problems  of  radiation  experiments,  environmental 
cleanup,  contract  management.  Deputy  Secretary  White  will  dis- 
cuss the  Department's  recently  released  contract  reform  report,  a 
report  that  has  some  excellent  recommendations  that,  when  fully 
implemented,  I  think  will  go  a  long  way  toward  curbing  some  of 
the  abuses  that  we  will  hear  about  today. 


But  it  has  to  be  made  to  work,  and  I  don't  care  whether  it  is 
Democratic  or  Republican  administrations,  somebody  has  to  make 
this  thing  work.  We  can  put  in  new  programs,  but  it  has  got  to  be 
followed  up,  it  has  to  be  managed  so  that  the  changes  will  come. 

Change  does  not  come  easy.  It  never  does.  Restoring  public  faith 
in  the  management  of  the  Department  will  require  a  long-term 
commitment  of  effort  and  resources  in  critical  but  not  necessarily 
glamorous  areas,  things  like  establishing  uniform  accounting  proce- 
dures; limiting  audit  backlogs;  developing  integrated  financial  sys- 
tems to  provide  timely,  accurate  management  information;  setting 
up  solid  personal  property  inventory  systems  and  databases.  I 
think  we  need  to  carefully  consider  whether  or  not  the  Department 
has  the  capacity  to  adequately  handle  the  administrative  and  over- 
sight responsibilities  of  its  mission. 

I  was  shown  a  report  of  the  numbers  of  audits  that  are  supposed 
to  be  completed.  We  have  such  a  backlog  now  that  we  couldn't 
work  off  the  backlog  of  audits  before  the  year  2000. 

Now  that  is  6  years  down  the  road,  just  in  doing  the  audits  that 
we  are  supposed  to  do  without  even  correcting  an5d:hing,  without 
correcting  some  of  the  systems.  And  in  DOE  in  particular  I  think 
that  some  80  percent  of  the  DOE  budget  is  contracted  out,  80  per- 
cent. We  have  an  enormous  job  to  do. 

So  while  I  am  very  complimentary  to  Secretary  O'Leary,  she  at 
the  same  time  has  said  that  while  she  is  devoted  to  doing  this  and 
devoted  to  making  changes,  that  management  reform  at  DOE  will 
take  a  long  time,  and  she  is  absolutely  right.  I  want  to  do  my  best 
to  work  with  her  to  make  these  reforms  a  reality. 

I  look  forward  to  the  Department's  testimony  this  morning  on  ex- 
actly how  those  reforms  are  taking  hold,  but  I  can't  express  enough 
to  you  this  morning  how  tired  I  get  sitting  up  here  hour  after  hour 
after  hour  through  a  number  of  years,  pointing  out  some  of  these 
things,  expecting  once  it  is  pointed  out,  somebody  will  have  sense 
enough  to  do  something  about  it.  Then  we  just  see  things  continue 
as  they  have  been  all  along,  and  millions  and  billions  of  taxpayer 
dollars  going  down  the  tube,  and  nobody  makes  the  changes  nec- 
essary. 

I  want  to  welcome  our  witnesses  here  this  morning.  We  will  hear 
first  from  Victor  Rezendes,  Director  of  Energy  and  Sciences  Issues 
at  the  General  Accounting  Office.  DOE  Inspector  General  John 
Layton  is  our  second  witness.  Then  we  will  hear  from  William 
White,  Deputy  Secretary  of  Energy. 

Gentlemen,  thank  you  for  coming  this  morning.  Thank  you  for 
being  here.  We  look  forward  to  your  testimony.  If  you  prefer  to  give 
abridged  versions  of  your  testimony,  I  will  just  say  in  advance,  all 
of  you  will  have  your  testimony,  your  lengthy  statements,  included 
in  the  Committee  record  as  though  delivered. 

Mr.  Rezendes,  thank  you  for  being  with  us  here  again  today,  and 
all  the  work  you  have  done  in  this  particular  area.  We  look  forward 
to  your  testimony. 


TESTIMONY  OF  VICTOR  S.  REZENDES,  DIRECTOR,  ENERGY 
AND  SCIENCE  ISSUES,  RESOURCES,  COMMUNITY  AND  ECO- 
NOMIC DEVELOPMENT  DIVISION,  U.S.  GENERAL  ACCOUNT- 
ING OFFICE,  ACCOMPANIED  BY  GEORGE  STALCUP,  ASSOCI- 
ATE DIRECTOR,  FINANCIAL  INTEGRITY  ISSUES;  AND  JOHN 
HUNT,  ASSISTANT  DIRECTOR 

Mr.  Rezendes.  Thank  you,  Senator.  Let  me  introduce  my  col- 
leagues here.  George  Stalcup,  on  my  right,  is  our  Associate  Director 
for  GAO's  Financial  Integrity  Issues,  and  Mr.  John  Hunt  is  our  As- 
sistant Director  responsible  for  most  of  the  work  we  are  going  to 
be  talking  about. 

It  is  always  a  pleasure  to  be  here,  particularly  to  talk  about  the 
results  of  our  work  for  you,  Mr.  Chairman,  regarding  inadequate 
DOE  monitoring  of  its  contractors'  acquisitions  from  affiliates.  As 
you  know,  our  work  focused  on  acquisitions  of  Westinghouse  and 
Bechtel,  DOE's  principal  contractors  at  the  Savannah  River  Site  in 
South  Carolina. 

At  the  end  of  my  testimony  I  also  want  to  briefly  talk  about  con- 
tract reform  initiatives  and  some  financial  management  issues. 

First,  DOE's  monitoring  of  Westinghouse's  and  Bechtel's  acquisi- 
tions from  its  affiliates  is  inadequate  to  ensure  that  it  pays  fair  and 
reasonable  prices.  Our  analysis  identified  various  problems,  such 
as  inadequate  cost  controls  and  performance  problems,  unallowable 
and  other  questionable  costs,  and  inadequate  contract  approvals 
and  contract  payments. 

These  examples  highlighted  in  our  report  demonstrate  that  some 
acquisitions  were  not  in  the  best  interests  of  the  Government. 

For  instance,  a  Westinghouse  affiliate  continued  to  work  on  a 
subcontract  after  it  expired,  which  resulted  in  over  a  $1  million  un- 
authorized cost  overrun.  Without  obtaining  DOE's  approval,  Wes- 
tinghouse transferred  the  cost  overrun  to  another  subcontract  with 
the  same  affiliate  that  had  sufficient  funds  to  cover  the  obligated 
cost  overrun. 

In  another  instance,  a  Westinghouse  internal  review  reported 
that  inadequate  control  procedures  and  management  oversight  had 
not  been  established  to  properly  plan  for,  procure,  monitor  and  pay 
for  Bechtel's  acquisitions  from  its  parent  corporation.  Reviews  of 
Bechtel's  parent  corporation's  invoices  showed  substantial  amounts 
of  improper  costs,  such  as  $300,000  in  unallowable  costs,  $52,000 
in  charges  from  prior  years  that  may  have  already  been  paid,  and 
about  $500,000  in  charges  that  were  prohibited  by  the  contract. 

For  another  affiliate's  acquisition,  DOE  did  not  know  that  about 
$80,000  of  the  approved  amount  had  already  been  billed  and  paid 
under  extensions  of  a  separate  affiliate  acquisition  that  had  not 
been  approved  by  either  Westinghouse  or  DOE. 

The  second  point  I  would  like  to  make  deals  with  DOE's  regula- 
tions. The  manner  in  which  DOE  has  chosen  to  implement  its  regu- 
lations fails  to  adequately  ensure  that  the  Government's  interests 
are  protected. 

DOE  has  not  required  that  acquisitions  comply  with  its  require- 
ments that  competition  must  be  obtained.  Furthermore,  Westing- 
house and  Bechtel  have  been  able  to  obtain  support  and  services 
from  £iffiliates  without  undergoing  the  same  level  of  scrutiny  that 


would  apply  if  the  purchases  were  made  from  a  third  party, 
nonaffiliated  company. 

DOE's  own  studies  have  documented  similar  problems  at  other 
DOE  locations.  I  have  to  give  DOE  good  credit  for  identifying  a  lot 
of  these  problems.  They  also  agree,  however,  that  this  area  needs 
additional  attention. 

These  kinds  of  problems  once  again  underscore  the  need  for  sub- 
stantial improvement  in  DOE  contracting  practices.  We  are  happy 
to  report  that  DOE  is  currently  undertaking  an  important  first  step 
in  contract  reform. 

Its  Contract  Reform  Team,  chaired  by  Deputy  Secretary  White, 
is  proposing  a  wide  variety  of  initiatives  aimed  at  making  contract- 
ing work  better  and  cost  less.  We  support  the  team's  goal  to  lessen 
DOE's  near  total  reliance  on  cost  reimbursement  contracts,  in- 
crease the  use  of  specific  performance  measures,  and  upgrade  fi- 
nancial management  and  auditing  capabilities. 

The  success  in  these  and  other  reforms  will  be  based  largely  on 
DOE's  ability  of  the  work  force  to  implement  the  changes  effec- 
tively. As  you  know,  we  have  called  attention  to  weaknesses  in 
DOE's  work  force  in  the  past.  DOE  will  need  to  develop  and  im- 
prove its  information  systems  and  those  of  its  contractors.  These 
are  major  challenges  that  will  take  substantial  time  before  the  ben- 
efits of  contract  reform  are  realized. 

Mr.  Chairman,  financial  management  is  the  final  area  you  asked 
us  to  address.  We  have  reported  a  variety  of  existing  DOE  financial 
management  weaknesses  serious  enough  to  be  disclosed  as  mate- 
rial weaknesses. 

While  financial  management  problems  continue,  the  agency  re- 
cently has  made  important  strides  toward  establishing  a  revamped 
culture  that  emphasizes  financial  control  and  accountability.  Obvi- 
ously, more  could  be  done. 

One  way  that  DOE  could  achieve  more  effective  financial  over- 
sight is  to  require  its  integrated  contractors  to  have  audited  finan- 
cial statements.  Another  would  be  to  appoint  a  Chief  Financial  Of- 
ficer. DOE  has  not  had  a  presidentially  appointed  Chief  Financial 
Officer  since  the  act  was  passed  in  1990. 

With  that,  Mr.  Chairman,  maybe  the  best  way  to  proceed  is  to 
stop  and  go  into  questions  and  answers. 

[The  prepared  statement  of  Mr.  Rezendes  follows:] 

PREPARED  STATEMENT  OF  VICTOR  S.  REZENDES 

Mr.  Chairman  and  Members  of  the  Committee: 

We  are  pleased  to  be  here  today  to  discuss  the  results  of  our  work  for  you,  Mr. 
Chairman,  regarding  the  Department  of  Energy's  (DOE)  efforts  to  monitor  its  man- 
agement and  operating  contractors'  acquisitions  of  supplies  and  services  from  affili- 
ated entities — that  is,  any  divisions  or  subsidiaries  of  the  contractors  or  their  parent 
companies.  Our  testimony  today  is  based  on  a  review  of  these  efforts,  the  results 
of  which  are  being  released  today  in  our  report  to  you  entitled  Energy  Management: 
Inadequate  DOE  Monitoring  of  Contractors'  Acquisitions  From  Affiliates  (GAO/ 
RCED94-83,  Feb.  11,  1994).  For  today's  hearing,  you  specifically  asked  us  to  discuss 
the  adequacy  of  DOE's  monitoring  activities  and  reflations  governing  affiliated  en- 
tities. As  you  know,  our  work  focused  on  the  acquisitions  of  the  Westinghouse  Sa- 
vannah River  Company  (referred  to  as  Westinghouse  in  our  testimony)  and  Bechtel 
Savannah  River,  Inc.  (referred  to  as  Bechtel  in  our  testimony),  DOE's  principal  con- 
tractors at  the  Savannah  River  Site  in  South  Carolina.  At  the  end  of  our  testimony 
we  will  also  briefly  discuss  DOE's  recent  contract  reform  initiatives  and  some  finan- 
cial management  issues. 


In  summary,  DOE's  monitoring  of  Westinghouse's  and  Bechtel's  acquisitions  from 
affiliates  is  inadequate  to  ensure  that  DOE  pays  fair  and  reasonable  prices  for  such 
acquisitions.  Our  analysis  of  60  selected  Westinghouse  and  Bechtel  acquisitions,  to- 
talmg  about  $48  million  from  the  sample's  overall  universe  of  about  $100  million, 
identified  various  problems,  such  as  inadequate  cost  controls  and  performance  prob- 
lems, unallowable  and  other  questionable  costs,  and  inappropriate  contract  approv- 
als and  contract  payments.  Factors  contributing  to  these  problems  included  weak- 
nesses in  Westinghouse's  management  systems  and  DOE's  limited  internal  controls. 

The  manner  in  which  DOE,  at  Savannah  River,  has  chosen  to  implement  its  regu- 
lations on  acquisitions  from  affiliates  fails  to  adequately  ensure  that  the  govern- 
ment's interests  are  protected.  DOE  has  not  required  that  acquisitions  from  affili- 
ates comply  with  the  DOE  Acquisition  Regulation  stating  that  competition  must  be 
obtained.  Furthermore,  Westinghouse  and  Bechtel  have  been  able  to  obtain  support 
and  services  from  affiliates  without  undergoing  the  same  level  of  scrutiny  by  DOE 
that  would  apply  if  the  purchases  were  made  from  nonaffiliated  third  parties. 

Various  DOE  studies  show  that  problems  with  acquisitions  from  affiliates  exist 
elsewhere  in  DOE.  In  fact,  DOE  headquarters  officials  emphasized  to  us  in  Decem- 
ber 1993  that  DOE,  through  reviews  over  the  last  18  months,  has  recognized  the 
need  to  ensure  that  adequate  procedures  are  developed  for  determining  whether  ac- 
quisitions from  affiliates  are  in  the  best  interests  of  the  government.  These  officials 
also  agreed,  however,  that  the  information  presented  in  our  report  demonstrates 
that  acquisitions  from  affiliates  need  increased  attention. 

Before  discussing  these  issues,  we  would  like  to  provide  some  background  infor- 
mation on  the  program. 

BACKGROUND 

In  general,  the  DOE  Acquisition  Regulation  permits  a  management  and  operating 
contractor  to  make  acquisitions  from  affiliates  as  long  as  certain  requirements  are 
met — for  example,  that  the  award  is  made  in  accordance  with  DOE-approved  poli- 
cies and  procedures  designed  to  permit  effective  competition.  DOE's  contract  with 
Westinghouse  allows  for  the  noncompetitive  acquisition  of  necessary  or  desirable 
support  from  Westinghouse's  affiliates. 

During  fiscal  years  1990,  1991,  and  1992,  Westinghouse's  acquisitions  totaled  over 
$5  billion.  This  amount  included  nearly  $100  million  in  acquisitions  from  Westing- 
house's affihates  and  the  affiliates  of  Bechtel.  DOE  considers  Westinghouse  and 
Bechtel  a  jingle  entity  for  contracting  purposes  because  Bechtel  constitutes  an  inte- 
gral part  of  Westinghouse's  responsibility  for  the  design,  construction,  management, 
operations,  and  maintenance  of  the  Savannah  River  Site.  Bechtel's  contract  also  al- 
lows that  company  to  noncompetitively  obtain  necessary  or  desirable  support  from 
affiliates. 

DOE'S  MONITORING  ACTIVITIES  ARE  INADEQUATE 

Our  analysis  of  selected  Westinghouse  and  Bechtel  acquisitions  identified  various 
problems  showing  that  some  acquisitions  were  not  in  the  best  interests  of  the  gov- 
ernment. A  discussion  of  several  examples  will  help  to  highlight  the  major  problem 
areas  we  found  and  to  illustrate  the  consequences  of  inadequate  monitoring.  In  the 
appendix  to  our  report,  we  include  a  detailed  discussion  of  each  example  plus  some 
others  to  provide  further  information  on  the  types  of  problems  we  uncovered  and 
the  complex  issues  involved.  We  also  found  that  weaknesses  in  Westinghouse's  man- 
agement systems  and  DOE's  limited  internal  controls  were  factors  contributing  to 
these  problems. 

Inadequate  Cost  Controls  and  Performance  Problems 

This  example  involves  two  Westinghouse  noncompetitive,  cost-plus-fixed-fee  sub- 
contracts that  totaled  about  $12.1  million  when  awarded  for  reactor  restart  support 
from  the  Westinghouse  Nuclear  Services  Division.  Westinghouse's  contract  files 
showed  that  employees  continued  to  work  on  one  of  the  cost-plus-fixed-fee  sub- 
contracts after  it  expired,  which  resulted  in  an  unauthorized  cost  overrun  of  $1.3 
million.  Without  obtaining  DOE's  required  approval,  Westinghouse  transferred  the 
cost  overrun  to  another  Westinghouse  Nuclear  Services  Division  cost-plus-fixed-fee 
subcontract  that  had  sufficient  funds  obligated  to  cover  the  cost  overrun.  Further- 
more, according  to  the  contract  files,  it  appears  that  some  of  the  same  people 
worked  under  both  contracts,  although  there  is  no  clear  record  of  how  this  was  han- 
dled in  accounting  for  the  costs  charged  to  both  contracts. 

Unallowable  and  Other  Questionable  Costs 

This  example  involves  Westinghouse's  and  DOE's  monitoring  of  several  of 
Bechtel's  noncompetitive  acquisitions  from  an  affiliate.   Before  fiscal  year   1992, 


Bechtel  acquired  about  $35  million  in  services  directly  from  its  parent  company, 
Bechtel  National,  Inc.,  without  purchase  orders  and  did  not  document  that  the  serv- 
ices were  received  or  that  they  were  acceptable.  A  Westinghouse  internal  review  in 
1992  reported  that  adequate  control  procedures  and  management  oversight  had  not 
been  established  to  properly  plan  for,  procure,  monitor,  and  pay  for  Bechtel's  acqui- 
sitions from  Bechtel  National. 

A  subsequent  review  by  Westinghouse's  Subcontract  Accounting  Branch  of  se- 
lected fiscal  year  1992  Bechtel  National  invoices  totaling  $3,469,000  identified 
$291,592  in  unallowable  costs,  $51,900  in  charges  from  prior  years  that  may  have 
already  been  paid,  and  about  $500,000  in  charges  for  subcontracting  and  consulting 
services  that  were  prohibited  by  the  Bechtel  contract.  Additionally,  Westinghouse's 
Subcontract  Accounting  Branch  withheld  payment  on  a  $67,024  cost  overrun  and 
questioned  $945,930  of  charges  in  excess  of  the  amounts  authorized  for  reactor  re- 
start geotechnical  services.  Furthermore,  our  limited  review  of  selected  acquisitions 
from  the  affiliate  included  one  that  had  subcontracting  costs  of  about  $426,000  that 
Westinghouse  viewed  as  being  prohibited  by  the  Bechtel  contract. 

As  a  result  of  the  problems  with  Bechtel's  acquisitions,  Westinghouse  and  DOE 
have  initiated  various  corrective  actions.  For  example,  in  August  1993  DOE  estab- 
lished that  all  of  Bechtel's  acquisitions  from  affiliates,  regardless  of  dollar  value,  are 
to  be  submitted  to  DOE  at  Savannah  River  for  approval. 

Inappropriate  Contract  Approval  and  Contract  Payments 

This  example  involves  two  of  Westinghouse's  acquisitions  from  an  affiliate — the 
first  for  $336,000  and  a  second  follow-on  acquisition  for  $625,000 — to  carry  out  legis- 
lative monitoring  and  liaison  activities  at  DOE  headquarters  over  a  period  of  several 
years.  On  the  basis  of  our  review  of  Westinghouse's  and  DOE's  records  and  discus- 
sions with  various  officials,  we  found  the  following: 
— Extensions  of  the  first  acquisition,  which  overlapped  the  second  acquisition  for 
17  months,  were  authorized  by  the  Westinghouse  Electric  Corporation  and  were 
not  approved  by  either  Westinghouse  or  DOE. 
— DOE's  and  Westinghouse's  procurement  officials  did  not  have  knowledge  of  pay- 
ments made  under  the  overlapping  extensions  approved  by  Westinghouse  Elec- 
tric Corporation  and  charged  to  the  Westinghouse  contract. 
— Westinghouse  did  not  have  detailed  cost  estimates  to  support  the  $625,000  re- 
quested for  the  second  acquisition;  yet  DOE  retroactively  approved  it,  on  a  con- 
ditional basis,  in  August  1992  back  to  February  1990,  without  obtaining  infor- 
mation on  the  costs  incurred  before  August  1992.  DOE  did  not  know  that  only 
about  $104,000  had  been  incurred  as  of  August  1992,  or  that  about  $80,000  of 
this  amount  had  been  billed  and  paid  under  the  overlapping  extensions  of  the 
first  acquisition  that  had  not  been  approved  by  DOE  or  Westinghouse. 
As  a  result  of  the  various  problems  we  identified  in  this  example,  Westinghouse 
and  DOE  have  initiated  a  number  of  corrective  actions,  which  are  discussed  in  the 
appendix  to  our  report. 

Several  Factors  Contributed  to  Monitoring  Problems 

Weaknesses  in  Westinghouse's  management  systems  and  internal  reviews  and 
limitations  in  DOE's  internal  controls  were  factors  that  contributed  to  the  monitor- 
ing deficiencies  and  procurement  problems  facing  DOE  at  Savannah  River.  For  ex- 
ample, Westinghouse's  system  for  monitoring  procurements  does  not  provide  some 
data  needed  by  DOE,  such  as  a  list  of  procurements,  broken  out  by  dollar  threshold, 
that  required  DOE's  review  and  approval.  Also,  some  data  within  the  Westinghouse 
procurement  system  are  missing  or  inaccurate.  According  to  DOE,  improvements  to 
the  procurement  data  base  are  being  made,  but  the  system  may  have  to  be  replaced. 

In  addition,  DOE  has  not  implemented  other  needed  internal  controls  to  ensure 
that  management  and  operating  contractors  identify  acquisitions  from  their  affili- 
ates and  submit  them  to  DOE  for  approval.  For  example,  DOE  does  not  verify  that 
Westinghouse  submits  such  acquisitions  for  approval,  as  required.  Instead,  DOE  re- 
lies on  Westinghouse  to  comply  with  the  requirement.  As  a  result,  in  fiscal  year 
1992  DOE  did  not  review  26  of  Westinghouse's  acquisitions  from  affiliates  that  re- 
quired DOE  approval;  these  acquisitions  cost  $514,240. 

DOE'S  IMPLEMENTATION  OF  REGULATIONS  WEAKENS  OVERSIGHT 

The  DOE  Acquisition  Regulation  allows  management  and  operating  contractors  to 
make  noncompetitive  acquisitions  from  their  affiliates  in  limited  circumstances. 
Competition  must  be  obtained,  except  for  purchases  of  technical  services  from  affili- 
ates that  have  special  expertise  that  is  documented.  Under  DOE's  contract  with 
Westinghouse  and  Westinghouse's  contract  with  Bechtel,  each  contractor  may  obtain 
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services  for  "necessary  or  desirable  support"  from  affiliates.  DOE  officials  at  Savan- 
nah River  have  interpreted  this  provision  as  allowing  contractors  to  obtain  non- 
competitively  a  broad  range  of  services,  such  as  training  and  legislative  monitoring, 
without  having  to  document  that  the  affiliate  has  special  expertise.  This  interpreta- 
tion, which  has  effectively  eliminated  the  DOE  Acquisition  Regulation's  require- 
ments for  acquisitions  from  affiliates  at  Savannah  River,  seems  contrary  to  the  reg- 
ulation's stated  purpose  of  strictly  controlling  such  acquisitions.  For  example,  the 
June  27,  1988,  preamble  to  DOE's  final  rulemaking  on  purchasing  regulations  for 
management  and  operating  contractors  states  that  purchases  from  affiliates  must 
be  controlled.  The  preamble  states  that 

"These  types  of  purchases,  because  of  the  opportunity  for  favoritism,  must 
be  no  less  regulated  than  a  normal  competitive  transaction.  In  fact,  we  be- 
lieve that  such  purchases  must  be  more  strictly  regulated." 

Westinghouse  and  Bechtel  have  also  been  able  to  obtain  support  from  affiliates 
without  the  same  level  of  DOE  documentation  that  would  apply  if  the  purchases 
were  made  from  nonaffiliated  third  parties.  These  transactions  have  not  been  sub- 
ject to  the  same  DOE  requirements,  such  as  organizational  conflict-of-interest  disclo- 
sure statements  and  detailed  cost  estimates,  that  generally  apply  to  purchases  from 
third  parties.  When  it  lacks  this  kind  of  information,  DOE  is  relying  on  both  con- 
tractors to  determine  that  their  acquisitions  from  affiliates  are  in  the  best  interests 
of  the  government.  As  illustrated  by  the  problems  we  identified,  this  has  not  always 
been  the  case. 

DOE  HAS  IDENTIFIED  AFFILIATE  ACQUISITION  PROBLEMS  AT  SAVANNAH  RIVER  AND 

OTHER  DOE  LOCATIONS 

The  problems  with  acquisitions  from  affiliates  that  we  identified  at  Savannah 
River  do  not  appear  to  be  unique.  We  found  that  many  of  the  same  affiliate  acquisi- 
tion problem  areas  we  identified  were  also  highlighted  in  DOE's  April  1993  review 
of  Westinghouse's  and  Bechtel's  affiliate  transactions.  According  to  the  review,  (1) 
Westinghouse  did  not  obtain  DOE's  approval  for  all  changes  in  the  statement  of 
work  for  contracts  and  orders  placed  with  the  Westinghouse  Electric  Corporation 
and  its  affiliates,  (2)  DOE's  procedures  for  review  and  approval  of  Westinghouse's 
procurement  actions  with  Westinghouse  Electric  Corporation  required  strengthen- 
ing, and  (3)  noncompetitive  acquisitions  with  Bechtel  National,  Inc.— the  parent 
company  of  Bechtel— were  not  submitted  to  DOE  for  approval.  Although  several  rec- 
ommendations were  made  to  correct  the  problems  identified,  DOE  did  not  ensure 
timely  implementation  of  the  recommendations.  Actions  on  the  recommendations 
have  not  been  tracked,  and  no  plans  exist  for  following  up  on  the  recommendations 
until  the  next  regularly  scheduled  affiliate  transaction  review,  which  is  currently 
planned  for  August  1994.  .     ,    ,. 

During  a  December  1993  meeting  at  DOE  headquarters,  DOE  officials,  including 
the  Director  of  the  Office  of  Contractor  Management  and  Administration,  informed 
us  that  they  were  not  surprised  by  the  affiHate  acquisition  problems  we  found  at 
Savannah  River.  These  officials  stated  that  DOE,  through  its  reviews  of  contractors' 
purchasing  systems  over  the  last  18  months,  has  recognized  the  need  to  ensure  that 
adequate  procedures  are  developed  for  determining  whether  awards  to  affiliated  en- 
tities are  in  the  best  interests  of  the  government;  that  effective  cost  analyses,  tech- 
nical evaluations,  and  negotiations  are  conducted  and  documented;  and  that  pay- 
ment procedures  are  structured  to  ensure  that  affiliated  entities  do  not  receive  un- 
reasonable interim  payments.  To  illustrate  the  types  of  problems  DOE  has  found 
during  its  reviews,  these  officials  provided  us  with  an  excerpt  from  DOE's  October 
1993  Contractor  Purchasing  System  Review  and  Contractor  Personal  Property  Sys- 
tem Review  Annual  Observations  Report  and  Statistical  Summary— October  1992- 
September  1993  that  echoed  many  of  the  problems  we  identified  at  Savannah  River. 
According  to  the  report: 

— If  contractor-controlled  sources  had  the  capabilities  to  perform  the  work,  they 
were  selected,  without  satisfying  the  requirement  to  maximize  the  government's 
best  intGrGSts 

—Requisitions  for  affiliate  acquisition  authorizations  generally  contained  broad 
scopes  of  work  that  did  not  permit  analyses  of  the  factors  of  quality,  cost,  and 
time. 

— ^Proposals  provided  no  justification  for  the  hours  proposed  and  did  not  relate  the 
proposed  hours  to  the  specifics  of  the  scope  of  work. 

—Proposed  costs  were  not  effectively  evaluated.  Technical  evaluations  of  cost  pro- 
posals took  no  exceptions  to  any  of  the  proposed  efforts. 


ACTIONS  STILL  NEEDED  TO  ADDRESS  AFFILIATE  ACQUISITION  PROBLEMS 

DOE  needs  better  and  more  complete  information  on  acquisitions  from  affiliates 
at  Savannah  River  in  order  to  be  in  a  position  to  effectively  monitor  the  proper  use 
of  such  acquisitions.  In  the  past,  DOE  has  placed  too  much  reliance  on  Westing- 
house  and  Bechtel  to  carry  out  these  activities.  As  a  result,  DOE  officials  at  Savan- 
nah River  do  not  know  the  full  extent  of  acquisitions  from  affiliates  being  made  and 
are  not  taking  advantage  of  any  possible  opportunities  to  maximize  cost  savings  and 
competition. 

The  examples  highlighted  in  our  testimony  and  in  our  report  demonstrate  the 
types  of  financial  impact  and  other  problems  that  can  occur  when  DOE  does  not  ex- 
ercise appropriate  monitoring  of  acquisitions  from  affiliates.  In  addition,  DOE  stud- 
ies and  reports  have  demonstrated  a  heightened  need  for  improved  monitoring  of 
acquisitions  from  affiliates  throughout  DOE.  Without  such  improvements,  DOE  will 
not  know  whether  (1)  any  of  the  affiliates  obtained  an  unfair  competitive  advantage 
under  the  existing  contracting  process  and  (2)  fair  and  reasonable  prices  were  paid 
for  acquisitions  from  affiliates. 

At  Savannah  River,  DOE  has  not  required  acquisitions  from  affiliates  to  comply 
with  the  DOE  Acquisition  Regulation's  requirement  that  competition  must  be  ob- 
tained, except  for  purchases  of  technical  services  from  affiliates  that  have  special 
expertise  and  that  expertise  is  documented.  This  practice  appears  to  be  contrary  to 
the  existing  DOE  Acquisition  Regulation  requirement's  stated  purpose  of  strictly 
controlling  acquisitions  from  affiliates. 

In  our  report,  which  you  released  today,  we  cited  several  recommendations  to  the 
Secretary  of  Energy  and  the  DOE  Manager  at  Savannah  River  to  ensure  that  acqui- 
sitions made  from  affiliated  entities  of  Westinghouse  and  Bechtel  at  Savannah  River 
are  in  the  best  interests  of  the  Federal  Government.  For  example,  we  recommended 
that  the  Secretary  of  Energy  (1)  provide  for  increased  monitoring  of  the  contractors' 
acquisitions  from  affiliated  entities  and  (2)  except  for  the  purchases  of  technical 
services  where  the  affiliate  has  special  expertise  and  that  expertise  is  documented, 
require  that  affiliate  acquisitions  comply  with  the  DOE  Acquisition  Regulation's  re- 
quirement that  competition  must  be  obtained  and  subject  such  acquisitions  to  the 
same  standards  that  apply  to  nonaffiliated  third-party  transactions. 

CONTRACT  REFORM  INITIATIVES  AND  FINANCIAL  MANAGEMENT  ISSUES 

Mr.  Chairman,  you  also  asked  that  we  discuss  DOE's  recent  contract  reform  ini- 
tiatives. The  kinds  of  problems  identified  in  our  testimony  today  once  again  under- 
score the  need  for  substantial  improvements  in  DOE  contracting  practices.  We  are 
happy  to  report  that  DOE  is  currently  taking  an  important  first  step  toward  con- 
tracting reform.  Its  Contract  Reform  Team,  chaired  by  Deputy  Secretary  White,  is 
proposing  a  wide  variety  of  initiatives  aimed  at  making  contracting  "work  better" 
and  "cost  less."  We  support  the  concepts  advanced  in  the  contract  reform  team's  re- 
port. In  particular,  we  support  the  team's  goal  to  lessen  DOE's  near  total  reliance 
on  cost  reimbursable  contracts,  increase  the  use  of  specific  performance  measures 
in  contracts,  and  upgrade  financial  management  systems  and  auditing  capabilities. 

The  success  of  these  and  other  reform  measures  will  be  based  largely  on  the  abil- 
ity of  the  DOE  work  force  to  implement  these  changes  effectively.  As  you  know,  we 
have  called  attention  to  weaknesses  in  DOE's  work  force  in  the  past.  DOE  will  also 
need  to  develop  and  improve  its  information  systems,  and  those  of  the  contractors, 
before  these  new  contracting  reforms  work  properly.  These  are  major  challenges  for 
DOE,  and  it  will  take  substantial  time  before  the  benefits  of  contract  reform  are  re- 
alized. 

Mr.  Chairman,  financial  management  at  DOE  is  the  final  area  you  asked  us  to 
address  at  today's  hearing.  DOE's  financial  management  operations  have  been  heav- 
ily influenced  by  the  historical  and  evolving  relationship  between  DOE  and  its 
major  contractors  which  operate  government-owned  facilities.  Since  the  late  1940's, 
DOE's  financial  operations  were  designed  to  accommodate  DOE's  policy  of  "least  in- 
terference" with  these  major  contractors  and  consequently  DOE  treated  them  as 
subsidiaries  for  financial  management  purposes. 

In  September  19931,  ^e  reported  that  this  DOE  policy  contributed  to  financial 
management  weaknesses  including, 

— contract  provisions  that  did  not  fully  protect  the  government's  interests  or  per- 
mit DOE  to  exercise  adequate  oversight  and  financial  control, 


^Financial  Management:  Energy's  Material  Financial  Management  Weaknesses  Require  Cor- 
rective Action  (GAO/AIMD-93-29,  Sept.  30,  1993). 
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— a  financial  system  that  could  not  provide  all  of  the  information  that  program 
managers  believed  was  needed  to  effectively  oversee  integrated  contractors, 

— insufficient  staffmg  levels  in  DOE's  field  finance  offices  to  perform  needed  re- 
views of  contractors'  financial  management  practices  and  procedures,  and 

— difficulty  in  promptly  completing  required  audits  of  contractors'  allowable  costs. 

We  reported  that  these  weaknesses  were  serious  enough  to  be  disclosed  as  a  mate- 
rial weakness  in  DOE's  Federal  Managers'  Financial  Integrity  Act  report.  However, 
DOE  did  not  make  financial  management  a  material  weakness  in  its  1993  report. 
We  continue  to  believe  that  DOE's  financial  management  problems,  particularly  its 
lack  of  financial  oversight  of  its  integrated  contractors,  is  a  reportable  material 
weakness  under  the  Federal  Managers'  Financial  Integrity  Act. 

While  financial  management  problems  continue  to  be  a  material  weakness  at 
DOE,  the  agency  recently  has  made  important  strides  towards  establishing  a  re- 
vamped culture  that  emphasizes  financial  control  and  accountability.  For  example, 
DOE  issued  guidance  requiring  inclusion  of  all  standard  financial  management 
clauses  in  every  management  and  operating  contract,  unless  deviations  are  ap- 
proved by  DOE's  Chief  Financial  Officer.  In  addition,  the  Contract  Reform  Team  is 
recommending  actions  to  improve  DOE's  financial  information  systems,  contractor 
reviews  (including  audits)  and  training.  Such  improvements  include  ensuring  that 
DOE's  audit  goals  place  a  high  priority  on  reviews  and  evaluations  of  contractors' 
financial  management  systems.  These  initiatives  are  a  significant  start  towards 
achieving  improved  financial  management. 

Another  way  that  DOE  can  achieve  more  effective  financial  oversight  is  to  require 
its  integrated  contractors  to  have  audited  financial  statements.  This  is  particularly 
important  since  the  DOE  Inspector  General  has  experienced  difficulty  auditing,  in 
a  timely  manner,  whether  costs  claimed  by  integrated  contractors  are  allowable  and 
in  accordance  with  DOE  accounting  policy.  To  address  its  audit  problems,  DOE's  In- 
spector General  adopted  a  strategy  calling  for  increased  reliance  on  the  contractors' 
internal  auditors  to  perform  allowable  cost  audits.  As  we  reported  in  September,  we 
believe  that  the  Inspector  General  did  not  adequately  consider  alternatives  to  this 
strategy.  For  example,  one  option  would  be  to  require  audited  financial  statements 
for  DOE's  government-owned,  contractor-operated  facilities.  These  audits  should  in- 
corporate steps  to  ensure  that  costs  are  allowable  and  accurately  reported.  Cur- 
rently these  contractors,  which  accounted  for  over  $16  billion  (or  63  percent)  of 
DOE  s  fiscal  year  1992  obligations,  are  not  required  to  have  audited  financial  state- 
ments. 

Further,  in  testimony  before  this  Committee  on  February  23,  1994,^  to  help  fill 
this  gap,  we  urged  the  Congress  to  enact  the  provisions  of  H.R.  3400  (the  Govern- 
ment Reform  and  Savings  Act  of  1993)  that  expand  audited  financial  statement  re- 
quirements. In  addition,  we  suggested  that  the  Congress  refine  H.R.  3400  to  make 
it  clear  that  the  Congress  expects  that  the  major  components  of  agencies  also  have 
audited  financial  statements  under  the  Chief  Financial  Officer  Act.  Separate  finan- 
cial statements  for  component  level  entities  are  essential  to  providing  relevant  fi- 
nancial facts  related  specifically  to  their  distinctive  operations.  Major  government- 
owned,  contractor-operated  facilities  such  as  those  managed  and  operated  for  DOE 
could  be  covered  by  such  component  reports. 

While  the  Acting  Chief  Financial  Officer  has  made  progress  in  many  areas  to  en- 
hance DOE's  financial  management  operations  and  comply  with  the  Chief  Financial 
Officer  Act's  requirements,  DOE  has  not  had  a  presidentially  appointed  Chief  Fi- 
nancial Officer  since  the  Act  was  passed  in  1990.  Naming  a  Chief  Financial  Officer 
would  provide  added  impetus  to  ensure  strengthened  oversight  of  integrated  con- 
tractors' financial  management  through  a  clear  and  consistent  message  from  a  top 
level  Administration  leader. 

Mr.  Chairman,  this  concludes  my  statement.  I  would  be  pleased  to  respond  to  any 
questions  that  you  or  Members  of  the  Committee  may  have. 


"^Improving  Government:  GAO's  Views  on  H.R.  3400  Management  Initiatives  (GAO/T-AIMD/ 
GGD-94-97,  Feb.  23,  1994). 
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United  States 

General  Accounting  Office 

Washington,  D.C.  20548 


Resources,  Community,  and 
Economic  Development  Division 

B-255787 

February  11,  1994 

The  Honorable  John  Glenn 
Chairman,  Committee  on 

Governmental  Affairs 
United  States  Senate 

Dear  Mr.  Chairman: 

As  you  requested,  this  report  presents  the  results  of  our  work  examining  the  Department  of 
Energy's  (doe)  requirements  for  management  and  operating  contractors'  acquisitions  from 
affiliated  entities — that  is,  any  divisions,  subsidiaries  or  affiliates  of  the  contractors  or  their 
parent  companies.  We  are  recommending  that  the  Secretary  of  Energy  (1)  provide  for  increased 
monitoring  of  the  contractors'  acquisitions  from  affiliated  entities  and  (2)  require  that  affiliate 
acquisitions  comply  with  the  doe  Acquisition  Regulation  requirement  regarding  competition  and 
subject  such  acquisitions  to  the  same  standards  that  apply  to  transactions  with  nonaffiliated 
third  parties.  We  make  other  recommendations  dealing  with  internal  controls  and  specific 
acquisitions. 

As  arranged  with  you  office,  unless  you  publicly  announce  its  contents  earlier,  we  will  make  no 
further  distribution  of  this  report  until  30  days  after  the  date  of  this  letter.  At  that  time,  we  will 
send  copies  to  the  Secretary  of  Energy  and  the  Director,  Office  of  Management  and  Budget.  We 
will  also  make  copies  available  to  others  on  request. 

This  work  was  performed  under  the  direction  of  Victor  S.  Rezendes,  Director,  Energy  and 
Science  Issues,  who  can  be  reached  on  (202)  512-3841,  if  you  or  your  staff  have  any  questions. 
Other  mcuor  contributors  to  this  report  are  listed  in  appendix  II. 

Sincerely  yours. 


;€^^ 


Keith  O.  Fultz 

Assistant  Comptroller  General 
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Piupose 


The  Department  of  Energy's  (doe)  management  and  operating  (m&o) 
contractors  are  spending  millions  of  dollars  acquiring  supplies  and 
services  from  affiliated  entities — that  is,  any  divisions  or  subsidiaries  of 
the  contractors  or  theu"  parent  companies.  Because  of  concerns  that  M&o 
contractors  and  their  affiliates  may  be  obtaining  an  unfair  competitive 
advanteige  and  that  the  government  may  be  paying  more  than  is  reasonable 
or  necessary,  the  Chairman,  Senate  Committee  on  Governmental  Affairs, 
requested  that  gag  review  a  large  M&o  contractor's  acquisitions  from 
affiliates  to  determine  whether  (1)  doe  is  effectively  monitoring  the 
contractor's  compliance  with  procurement  requirements  and  (2)  doe's 
requirements  for  acquisitions  from  affiliated  entities  are  adequate  to 
protect  the  government's  interests.  As  agreed  with  the  Chairman's  office, 
GAO's  review  focused  on  the  acquisitions  of  the  Westinghouse  Savannah 
River  Company  (Westinghouse),  doe's  principal  M&o  contractor  at  the 
Savannah  River  Site  in  South  Carolina. 


Background 


In  general,  the  doe  Acquisition  Regulation  permits  an  m&o  contractor  to 
make  acquisitions  from  affiliates  as  long  as  certain  requirements  are 
met — for  example,  that  the  award  is  made  in  accordance  with 
DDE-approved  policies  and  procedures  designed  to  permit  effective 
competition,  doe's  contract  with  Westinghouse  allows  for  the 
noncompetitive  acquisition  of  necessary  or  desirable  support  from 
Westinghouse's  affiliates. 


During  fiscal  years  1990,  1991,  and  1992,  Westinghouse's  acquisitions 
totaled  over  $5  biUion.  This  amount  included  nearly  $100  million  in 
acquisitions  fi-om  Westinghouse's  affiliates  and  the  affiliates  of  a 
subcontractor,  Bechtel  Savannah  River,  Inc.  (Bechtel).  doe  considers 
Westinghouse  and  Bechtel  a  single  entity  for  contracting  purposes  because 
Bechtel  constitutes  an  integral  part  of  Westinghouse's  responsibility  for 
the  design,  construction,  management,  operations,  and  maintenance  of  the 
Savannah  River  Site.  Bechtel's  contract  also  allows  that  company  to 
noncompetitively  obtain  necessary  or  desirable  support  from  affiliates. 


Results  in  Brief 


doe's  monitoring  of  Westinghouse's  and  Bechtel's  acquisitions  from 
affiliates  is  inadequate  to  ensure  that  doe  pays  fair  and  reasonable  prices 
for  such  acquisitions,  gao's  analysis  of  60  selected  Westinghouse  and 
Bechtel  acquisitions,  totaling  about  $48  million  from  the  sample's  overall 
universe  of  about  $100  million,  identified  various  problems,  such  as 
inadequate  cost  controls  and  performance  problems,  unallowable  and 
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Principal  Findings 


other  questionable  costs,  and  inappropriate  contract  approvals  and 
contract  payments.  Factors  contributing  to  these  problems  included 
weaknesses  in  Westinghouse's  management  systems  and  doe's  limited 
internal  controls. 

The  manner  in  which  doe,  at  Savannah  River,  has  chosen  to  implement  its 
regulations  on  acquisitions  from  affiliates  fails  to  adequately  ensure  that 
the  government's  interests  are  protected,  doe  has  not  required  that 
acquisitions  from  affiliates  comply  with  the  doe  Acquisition  Regulation 
stating  that  competition  must  be  obtained.  Furthermore,  Westinghouse 
and  Bechtel  have  been  able  to  obtain  support  and  services  from  affiliates 
without  undergoing  the  same  level  of  scrutiny  by  doe  that  would  apply  if 
the  purchases  were  made  from  nonaffiliated  third  parties. 

Various  doe  studies  show  that  problems  with  acquisitions  from  affiliates 
exist  elsewhere  in  doe.  In  fact,  doe  headquarters  officials  emphasized  to 
GAO  in  December  1993  that  doe,  through  reviews  over  the  last  18  months, 
has  recognized  the  need  to  ensure  that  adequate  procedures  are  developed 
for  determining  whether  acquisitions  from  affiliates  are  in  the  best 
interests  of  the  government.  These  officials  also  agreed,  however,  that  the 
information  presented  in  gao's  report  demonstrates  that  acquisitions  from 
affiliates  need  increased  attention. 


DOE's  Monitoring 
Activities  Are  Inadequate 


doe's  monitoring  of  Westinghouse's  and  Bechtel's  acquisitions  from 
affiliates  has  been  inadequate,  gao  found  examples  showing  thcit  some 
acquisitions  were  not  in  the  best  interests  of  the  government.  For  instance, 
a  Westinghouse  affiliate's  employees  continued  to  work  on  a 
cost-plus-fixed-fee  subcontract  after  it  expired,  which  resulted  in  an 
unauthorized  cost  overrun  of  $1.3  miUion.  Without  obtaining  doe's 
approval,  Westinghouse  transferred  the  cost  overrun  to  another 
subcontract  with  the  same  affiliate  that  had  sufficient  funds  obligated  to 
cover  the  overrun.  In  another  instance,  a  1992  Westinghouse  internal 
review  reported  that  adequate  control  procedures  and  management 
oversight  had  not  been  established  to  properly  plan  for,  procure,  monitor, 
and  pay  for  Bechtel's  acquisitions  from  its  parent  corporation.  Other 
Westinghouse  reviews  of  the  Bechtel  parent  corporation's  invoices 
showed  substantial  amounts  of  improper  costs.  For  example,  one  review 
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identified  $291,592  in  unallowable  costs,  $51,900  in  charges  from  prior 
years  theit  may  have  already  been  paid,  and  about  $500,000  in  charges  that, 
according  to  the  review,  were  prohibited  by  the  Bechtel  contract.  For 
another  affiliate's  acquisition,  doe  did  not  know  that  about  $80,000  of  the 
approved  amount  had  already  been  billed  and  paid  under  extensions  of  a 
separate  affiliate  acquisition  that  had  not  been  approved  by  either 
Westinghouse  or  doe. 


A  number  of  factors  have  contributed  to  the  monitoring  problems  facing 
DOE.  They  include  weaknesses  in  Westinghouse 's  management  systems 
and  limitations  in  doe's  internal  controls.  For  example,  Westinghouse's 
system  for  monitoring  procurement  awards  does  not  provide  some  data 
needed  for  doe's  oversight,  such  as  a  list  of  procurements  that  require 
doe's  review  and  approval.  In  addition,  doe  does  not  have  internal  controls 
to  verify  that  Westinghouse  subinits  acquisitions  from  affiliates  for 
approval,  as  required.  Instead,  doe  relies  on  Westinghouse  to  comply  with 
the  requirement.  As  a  result,  in  fiscal  year  1992  doe  did  not  review  and  give 
the  required  approval  for  26  of  Westinghouse's  acquisitions  from  affiliates, 
costing  $514,240. 

GAO  found  that  many  of  these  same  problem  areas  were  highlighted  in 
doe's  April  1993  review  of  Westinghouse's  and  Bechtel's  transactions  with 
affiliates.  In  addition,  on  the  basis  of  other  doe  studies,  the  procurement 
problems  gao  identified  involving  affiliates  at  Savannah  River  are  not 
unique.  For  example,  a  fiscal  year  1992  doe  review  of  Kaiser  Engineers 
Hanford  Compamy  concluded  that  the  company  relies  on  affiliates  to 
perform  work  without  making  them  aware  of  appUcable  contract  terms 
and  conditions,  allows  the  affiliates  to  set  prices  and  rates  without 
obtaining  documentation  to  support  their  reasonableness,  and  does  not 
review  invoices  for  unallowable  costs  before  making  payment. 


DOE's  Implementation  of 
Regulations  Weakens 
Oversigiit 


The  doe  Acquisition  Regulation  allows  M&o  contractors  to  make 
noncompetitive  acquisitions  from  their  affiliates  in  limited  circumstances. 
Competition  must  be  obtained,  except  for  purchases  of  techiucal  services 
from  affiliates  that  have  special  expertise  that  is  documented.  Under  doe's 
contract  with  Westinghouse  and  Westinghouse's  contraict  with  Bechtel, 
each  contractor  may  obtain  services  for  "necessary  or  desirable  support" 
from  affiliates,  doe  officials  at  Savannah  River  have  interpreted  this 
provision  as  allowing  contractors  to  obtain  noncompetitively  a  broad 
range  of  services,  such  as  training  and  legislative  monitoring,  without 
having  to  document  that  the  affiliate  has  special  expertise.  This 
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interpretation,  which  has  effectively  eliminated  the  doe  Acquisition 
Regulation's  requirements  for  acquisitions  from  affiliates  at  Savannah 
River,  seems  contrary  to  the  regulation's  stated  purpose  of  strictly 
controlling  such  acquisitions. 

Westinghouse  and  Bechtel  have  also  been  able  to  obtain  support  fi-om 
affiliates  without  the  same  level  of  doe  documentation  that  would  apply  if 
the  purchases  were  made  from  nonaffiliated  third  parties.  These 
trai\sactions  have  not  been  subject  to  the  same  doe  requirements,  such  as 
organizational  conflict-of-interest  disclosure  statements  and  detailed  cost 
estimates,  that  generally  apply  to  purchases  firom  third  parties.  When  it 
lacks  this  kind  of  irrformation,  doe  is  relying  on  both  contractors  to 
determine  that  their  acquisitions  from  affiliates  are  in  the  best  interests  of 
the  government.  As  illustrated  by  the  problems  gao  identified,  this  has  not 
always  been  the  case. 


Recommendations 


To  ensure  that  acquisitions  made  from  affili2tted  entities  of  Westinghouse 
and  Bechtel  at  Savannah  River  are  in  the  best  interests  of  the  federal 
government,  gag  recommends  that  the  Secretary  of  Energy  (1)  provide  for 
increased  monitoring  of  the  contractors'  acquisitions  from  affiliated 
entities  and  (2)  require  that  such  acquisitions  comply  with  the  doe 
Acquisition  Regulation  stating  that  competition  must  be  obtained  and 
subject  such  acquisitions  to  the  same  standards  that  apply  to  transactions 
with  nonaffiliated  third  parties,  gao  makes  other  recommendations  in 
cheater  2  dealing  with  internal  controls  and  specific  acquisitions. 


Agency  Comments 


GAO  discussed  the  facts  of  this  report  with  doe  officials  at  both  Savannah 
River  and  doe  headquarters,  including  the  Chief  of  the  m&o  Contractor 
Oversight  Branch  and  the  Director  of  the  Office  of  Contractor 
Management  and  Administration,  respectively.  These  officials  generally 
agreed  with  the  facts  presented  and  suggested  changes  for  clarification 
and  updated  information,  including  some  corrective  actions  that  were 
taken,  which  gao  incorporated  where  appropriate.  In  addition,  the  doe 
headquarters  officials  stressed  the  extent  of  doe's  reviews  over  the  last  18 
months  that  examined  contractors'  acquisitions  fi-om  affiliates.  As 
requested,  gao  did  not  obtain  written  agency  comments  on  a  draft  of  this 
report 
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Background 


The  Department  of  Energy's  (doe)  Savannah  River  Site  (sRs)  is  a 
government-owned,  contractor-operated  nuclear  weapons  production 
facility  in  South  CaroUna  It  is  a  large  site — about  300  square  miles — that 
has  produced  nuclear  weapons  materials  since  the  mid-1950s.  Three 
management  and  operating  (m&O)  contractors — the  Westinghouse 
Savannah  River  Company  (wsrc),  Wackenhut  Services,  Inc.,  and  the 
University  of  Georgia — are  responsible  for  the  site's  production-related 
activities,  physical  security,  and  nonproduction  environmental  activities, 
respectively.  Their  acquisitions  of  supplies  and  services  with  appropriated 
funds  for  the  use  of  the  federal  government  totaled  about  $5.4  billion 
during  fiscal  years  1990,  1991,  and  1992.  Wackenhut  Services'  and  the 
University  of  Georgia's  acquisitions  comprised  less  than  $20  million  of  the 
total. 


M&O  contractors  are  allowed  under  certain  conditions  to  acquire  support 
and  services  from  affiMated  entities  (any  divisions,  subsidiaries,  or 
affiliates  of  the  contractors  or  their  parent  companies).  For  example, 
nearly  a  combined  $100  million  in  support  and  services  was  acquired  from 
affiliated  entities  of  wsRC  and  affiliated  entities  of  Bechtel  Savannah  River, 
Inc.  (BSRI).  Although  bsri  is  a  subcontractor  of  wsRC,  both  agreed  that  DOE 
considers  them  as  a  single  entity  for  contracting  purposes  because  bsri 
constitutes  an  integral  part  of  wsRc's  responsibility  for  the  design, 
construction,  management,  operations,  and  maintenance  of  SRS.  Most  of 
the  acquisitions  from  wsrc's  and  bsri's  affiliates  were  noncompetitive 
cost-plus-fixed-fee  subcontracts  and  intercompany  transfers.' 

DOE  follows  specific  regulations  in  administering  M&o  contracts.  These 
regulations  are  referred  to  as  the  Federal  Acquisition  Regulation  and  the 
DOE  Acquisition  Regulation  (dear).  The  dear  provides  requirements  for 
doe's  oversight  of  m&o  contractors'  acquisitions  from  affiliates. 

The  Federal  Acquisition  Regulation  and  the  dear  permit  wsrc  to  make 
acquisitions  by  contract  with  appropriated  funds  for  the  use  of  the  federal 
government  from  affiliates  through  purchase  or  lease.  In  general,  doe's 
regulations  permit  an  m&o  contractor  to  purchase  from  an  affiliate  as  long 
as  (1)  the  M&o  contractor's  purchasing  function  is  independent  of  the 
proposed  contractor-affiliated  source,  (2)  the  same  terms  and  conditions 
would  apply  if  the  purchase  were  from  a  third  party,  (3)  the  award  is  made 
in  accordance  with  DOE-approved  policies  and  procedures  designed  to 


'"Intercompany  trajisfer,"  a  term  used  by  SRS'  procurement  officials,  is  synonymous  with  the  term 
"interor^anizational  transfer."  which  is  defined  by  DOE  headquarters  as  the  complete  agreement 
between  the  procuri.ig  contractor  and  an  tnterorganizational  entity — an  affiliate,  subsidiary,  or  division 
of  the  procunng  contractor — for  producing  the  item  or  providing  the  wori<  effort 
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permit  effective  competition,  and  (4)  the  award  is  legally  enforceable. 
When  technical  services  are  purchased  from  an  affiliate  that  has  special 
expertise,  and  that  expertise  is  documented,  the  dear  does  not  require 
competition.  These  regulations  are  made  specifically  applicable  to  wsRC  by 
provisions  in  its  contract  with  doe. 

Additionally,  doe  incorporated  a  nonstandard  contract  clause — a  clause  in 
the  contract  that  allows  doe  to  deviate  from  the  standards  contained  in  the 
DOE  regulations — in  wsRC's  contract.  This  clause  is  interpreted  as  allowing 
WSRC  to  noncompetitively  obtain  necessary  or  desirable  support  at  cost 
from  affiliates  through  intercompany  transfers.  Like  wsRc's  contract,  bsri's 
contract  contains  a  nonstandard  clause,  which  is  interpreted  as  allowing  it 
to  noncompetitively  obtain  necessary  or  desirable  support  at  cost  from 
affiliates  through  intercompany  transfers.  Under  the  dear,  doe  can 
authorize  the  use  of  nonstandard  contract  clauses. 

Subcontracts  are  awarded  and  administered  through  purchasing  systems 
estabUshed  by  individual  M&o  contractors  and  approved  by  doe.  doe 
oversees  subcontracts  awarded  by  its  M&o  contractors,  primarily  through 
reviews  of  contractors'  purchasing  systems,  doe  field  offices  generally 
review  these  systems  once  every  3  years.  On  the  basis  of  the  review 
results,  the  field  offices  generally  approve  contractors'  purchasing 
systems,  with  recommendations  to  correct  identified  problems,  and  set 
specified  dollar  thresholds  above  which  contractors  must  obtain  doe's 
approval  of  subcontracts  in  advance.  For  example,  in  fiscal  year  1992 
about  30  percent  of  the  purchasing  systems  that  were  reviewed  were 
approved,  and  in  fiscal  year  1993  about  81  percent  of  the  purchasing 
systems  that  were  reviewed  received  conditional  approval.-  In  the  years 
between  these  reviews,  doe  field  offices  are  to  provide  oversight — termed 
"surveillance" — thatapcludes  monitoring  contractors'  responses  to  review 
recommendations,  approving  changes  in  the  contractors'  purchasing 
systems,  and  reviewing  subcontracts  in  excess  of  the  established  dollar 
thresholds. 

As  required  by  42  U.S.C.  section  5918(a),  doe  has  established  policies  and 
procedures  for  identifying  and  avoiding  or  mitigating  organizational 
conflicts-of-interests  before  contracts  and  subcontracts  are  awarded,  doe's 
regulations  define  "conflict  of  interest"  as  a  situation  in  which  a  potential 
contractor  has  interests  that  (1)  may  diminish  the  potential  contractor's 
capacity  to  give  impartial,  technically  sound,  objective  assistance  and 
advice  or  (2)  may  result  in  the  contractor's  having  an  unfair  competitive 

^Conditional  system  approvals  are  for  6  months  and  allow  one  6-month  conditional  extension 
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advantage  over  others  competing  for  the  contract,  doe's  regulations 
emphasize  that  certain  procurement  categories  are  particularly  susceptible 
to  conflicts  of  interest.  These  categories  include  contracts  for  evaluation 
services,  technical  consulting,  management  support,  and  professional 
services,  doe  requires  that  subcontractors  at  all  tiers,'  before  they  are 
awarded  a  contract,  submit  either  ( 1 )  a  certification  that  they  know  of  no 
relevant  information  bearing  on  possible  conflicts  of  interest  or 
(2)  informsaion  disclosing  relevant  possible  conflicts.  A  doe  official  must 
review  this  information  to  determine  whether  a  possible  conflict  of 
interest  exists  and,  if  so,  decide  on  the  proper  course  of  action.  Possible 
actions  include  disqualifying  the  offeror  from  award  or  avoiding  such 
conflicts  by  the  inclusion  of  appropriate  conditions  in  the  resulting 
contract. 


Objectives,  Scope, 
and  Methodology 


Concerned  that  M&o  contractors  and  their  afOliates  may  be  obtaining  an 
unfair  competitive  advantage  under  sole-source  contract  awards  and  that 
the  government  may  be  paying  more  than  is  reasonable  or  necessary,  the 
Chairman,  Senate  Committee  on  Governmental  Affairs,  requested  that  we 
review  a  large  M&o  contractor's  acquisitions  from  affiliates.  In  response  to 
this  request  and  subsequent  discussions  with  the  Chairman's  office,  we 
specifically  examined  whether  (1)  doe  is  effectively  monitoring  M&o 
contractors'  compliance  with  procurement  requirements  and  (2)  doe's 
requirements,  including  nonstandard  contract  terms,  for  M&o  contractors* 
acquisitions  from  affiliated  entities,  are  jidequate  to  protect  the 
government's  interests.  We  also  agreed  with  the  Chairman's  office  that  our 
review  would  focus  on  the  acquisitions  of  wsRC,  doe's  principal  m&o 
contractor  at  srs. 


We  conducted  this  review  between  July  1992  and  December  1993,  in 
accordance  with  generally  accepted  government  auditing  standards.  To 
develop  the  information  on  the  M&o  contractor's  acquisitions  from 
affiliates,  we  performed  the  following: 

Reviewed  the  M&o  contractor's  acquisitions  at  SRS. 


^The  term  •tiers"  refers  to  the  fact  that  work  under  a  subcontract  may  be  subcontracted  out  ard  that 
the  subcontracted  work  rtiay  be  further  subcontracted  out,  and  so  on 
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Reviewed  doe's  controls,  monitoring,  and  reports  on  related-parties 

transactions.^ 

Analyzed  previously  identified  monitoring  deficiencies  and  procurement 

problems  for  needed  improvements  in  regulations,  monitoring 

requirements,  and  contract  clauses. 

Exaimined  efforts  by  the  M&o  contractor  and  doe  to  increase  competitive 

procurements. 

Reviewed  reports  issued  by  various  doe  field  offices  that  examined  M&o 

contractors'  acquisitions  from  affiliates,  including  coordinating  and 

discussing  our  review  with  officials  of  doe's  Financial  ManEigement  Review 

and  Evaluation  Division  at  SRS,  since  this  division  was  concurrently 

performing  a  review  of  wsRC's  related-parties  transactions  as  part  of  its 

oversight  of  wsRC's  financial  management  activities. 

Interviewed  doe,  wsrc.  bsri,  and  Office  of  Inspector  General  officials  at  srs 

and  fmancial  management  officials  at  doe  headquarters.  We  also 

interviewed  Westinghouse's  Director  of  Government  Business 

Development  in  Washington,  D.C.,  and  reviewed  the  files  that  the  Director 

maintained  in  connection  with  one  of  the  wsrc  acquisitions  we  selected  for 

review. 

In  carrying  out  our  work,  we  judgmentally  selected  for  review  a  sample  of 
60  acquisitions  made  by  either  wsrc  or  bsri  that  had  a  total  dollar  value  of 
about  $48  million.  Because  our  sample  was  judgmental,  the  results  cannot 
be  generalized.  We  selected  the  sample  from  listings  of  acquisitions  and 
modifications  that  doe  reviewed  after  October  1,  1989,  imtil  September  30, 
1992,  as  well  as  principally  from  listings  of  acquisitions  made  by  wsrc  and 
bsri  from  October  1,  1989,  through  September  30,  1992.  There  were  a  few 
instances  where  our  sample  universe  included  acquisitions  from  fiscal 
year  1989.  The  imiverse  from  wtiich  we  selected  our  sample  consisted  of 
311  wsrc  acquisitions  totahng  about  $58  million  and  430  BSRi  jicquisitions 
totaling  about  $42  milUon.  We  used  our  sample  to  test  doe's  compliance 
with  monitoring  and  oversight  requirements  and  to  identify  any  effects 
resulting  from  monitoring  deficiencies  and  procurement  problems.  The 
sample  included  all  m^jor  types  of  acquisitions,  including  noncompetitive 
intercompany  ttansfers  and  cost-plus-fixed-fee  subcontracts,  as  shown  in 
table  1.1. 


*D0E  defines  related-party  tnmsactions  as  transactions  between  a  contractor  and  its  parent,  a 
contractor  ajid  other  subsidiaries  of  a  common  parent,  a  contractor  and  trust  for  the  benefit  of 
employees,  such  as  pension  and  profit-sharing  trusts  thai  are  managed  by  or  under  the  trusteesiiip  of 
the  contractor's  management,  a  contractor  and  its  pnncipaj  owners,  management,  or  members  of  their 
immediate  families,  and  affiliates. 


Page  11  GAO/RCED-94-83  Contractors'  Acquisitions  From  AfTUlates 


22 


Chapter  1 
Introduction 


Table  1.1:  Type,  Number,  and  Cost  of 
WSRC  and  BSRI  Acquisitions  That 
GAO  Selected 


Type  of  acquisition 

Number  of 
acquisitions 

Total  cost 

WSRC's  noncompetitive  intercompany 
transfers 

26 

$11,272,563 

WSRC's  noncompetitive 
cost-plus-fixed-fee  subcontracts 

9 

22,260,875 

WSRC's  noncompetitive  memorandum 
purchase  orders 

4 

1,845,299 

WSRC's  competitive  subcontracts 

7 

1,617,581 

WSRC's  sole-source  subcontracts 

6 

3,270,655 

BSRI's  noncompetitive  intercompany 
transfers 

8 

8,102,054 

Total 

60 

$48,369,027 

Except  for  some  data  available  in  Washington,  DC,  we  did  not  verify 
invoices  from  wsRc's  and  BSRi's  parent  corporations  (Westinghouse 
Electric  Corporation  in  Pittsburgh,  Pennsylvania,  and  Bechtel  National, 
Inc.,  in  San  Francisco,  Cahfomia,  respectively).  We  also  relied  on 
.information  in  wsRC  audits  that  identified  sigruficant  problems  with 
support  for  the  invoices  from  affiliated  entities.  Additionally,  our  review  of 
M&o  contractors  at  other  sites  was  Lmited  to  doe  reports  we  obtained  on 
related-party  transactions. 
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doe's  monitoring  of  wsrc's  and  bsri's  acquisitions  from  affiliates  has  been 
inadequate.  Our  analysis  of  60  selected  wsrc  and  BSRI  acquisitions  totaling 
about  $48  million  identified  various  problems  showing  that  some 
acquisitions  were  not  in  the  best  interests  of  the  government.  For  example, 
DOE  had  not  approved  the  transfer  of  a  cost  overrun  from  one  affihate 
subcontract  to  another  subcontract,  affiliates  were  charging  thousands  of 
dollars  in  unallowable  costs,  Euid  doe  was  unaware  of  costs  being  incurred 
under  acquisitions  not  approved  by  doe  or  wsrc.  As  a  result,  doe  does  not 
know  whether  it  paid  fair  and  reasonable  prices  for  some  acquisitions 
from  wsRC's  and  bsri's  affihates.  Weaknesses  in  wsRC's  management 
systems  and  doe's  hmited  internal  controls  were  factors  contributing  to 
these  problems. 

Other  factors  have  adversely  affected  doe's  ability  to  adequately  protect 
the  govenunent's  interests  when  obtaining  goods  and  services  from 
affiliates.  The  manner  in  which  doe  has  chosen  to  implement  its 
regulations  on  acquisitions  from  affiliates  at  Savannah  River  is  one  such 
factor.  In  this  instance,  doe  has  not  required  such  acquisitions  to  comply 
with  the  DEAR  requirement  regarding  competition.  Furthermore,  wsrc  and 
BSRI  have  been  able  to  obtain  support  from  affiliates  without  the  same  level 
of  DOE  scrutiny  that  would  apply  if  the  purchases  were  made  from  third 
parties. 


DOE'S  Monitoring 
Efforts  at  SRS  Are 
Lax,  and  Problems 
With  Affiliates  Exist 
Elsewhere  in  DOE 


Not  only  has  doe's  monitoring  of  wsRc's  and  bsri's  acquisitions  from 
affiliates  been  lax,  problems  with  such  acquisitions  exist  elsewhere  in  DOE. 
On  the  basis  of  our  analysis  of  selected  acquisitions,  we  foimd  various 
problems  involving  millions  of  dollars  in  acquisitions.  For  example,  doe's 
monitoring  did  not  minimize  cost,  ensure  receipt  of  acceptable  goods  or 
services,  or  maximize  competition.  Factors  contributing  to  these  problems 
include  weaknesses  in  wsRC's  management  systems  and  Umitations  in 
doe's  internal  controls.  In  addition  to  our  identification  of  monitoring 
problems  at  srs,  various  doe  studies  show  that  affiliate  acquisition 
problems  exist  elsewhere  in  DOE.  Moreover,  doe  headquarters  officials 
emphasized  to  us  in  December  1993  that  DOE,  through  reviews  over  the  last 
18  months,  has  recognized  the  need  to  ensure  that  adequate  procedures 
are  developed  for  determining  whether  acquisitions  from  affiliates  are  in 
the  best  interests  of  the  government.  These  officials  also  agreed,  however, 
that  our  work  shows  that  acquisitions  from  affiliates  need  increased 
attention. 
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Numerous  DOE 
Monitoring  Deficiencies 
and  Procurement 
Problems  Exist  at  SRS 


Inadequate  Cost  Controls  and 
Performance  Problems 


By  using  our  judgmental  sample  of  wsRc's  and  bsri's  acquisitions  from 
affiliates,  we  identified  a  number  of  doe  monitoring  deficiencies  as  well  as 
several  procurement  problems.  These  deficiencies  and  problems  illustrate 
the  consequences  of  doe's  inadequate  monitoring.  To  simplify  our 
discussion,  we  have  categorized  these  deficiencies  and  problems  into  the 
following  three  categories: 

inadequate  cost  controls  and  performance  problems, 
unallowable  and  other  questionable  costs,  and 
inappropriate  contract  cipproval  and  contract  payments. 

In  the  remainder  of  this  section,  we  discuss  several  examples  to  highhght 
the  m£Uor  problem  areas  we  found  and  to  illustrate  the  consequences  of 
inadequate  monitoring.  (App.  1  includes  a  detailed  discussion  of  each 
example  plus  some  others  to  provide  further  information  on  the  types  of 
problems  we  uncovered  and  the  complex  issues  involved.) 

This  example  involves  two  WSRC  noncompetitive,  cost-plus-fixed-fee 
subcontracts  that  totaled  about  $12. 1  million  when  awarded  for  reactor 
restart  support  from  the  Westinghouse  Nuclear  Services  Division.  wsRc's 
contract  files  showed  that  employees  continued  to  work  on  one  of  the 
cost-plus-fixed-fee  subcontracts  after  it  expired,  which  resulted  in  an 
unauthorized  cost  overrun  of  $1.3  million.  Without  obtaimng  doe's 
required  approval,  wsRC  transferred  the  cost  overrun  to  another 
Westinghouse  Nuclear  Services  Division  cost-plus-fixed-fee  subcontract 
that  had  sufficient  funds  obUgated  to  cover  the  cost  overrun.  Furthermore, 
according  to  the  contract  files,  it  appears  that  some  of  the  same  people 
worked  under  both  contracts,  although  there  is  no  clear  record  of  how  this 
was  handled  in  accounting  for  the  costs  charged  to  both  contracts. 

Another  example  involves  a  cost-plus-fixed-fee  subcontract  for  support  to 
WSRC  from  Westinghouse  Environmental  and  Geotechrucal  Services. 
According  to  the  Subcontract  Technical  Representative's  subcontract 
closeout  report,  wsrc  terminated  the  subcontract  due  to  continual 
problems  with  insufficient  cost  control  (inadequate  cost  and  invoice 
supporting  documentation)  and  cost  overruns  by  Westinghouse 
Environmental  and  Geotechnical  Services.  Although  insufficient  cost 
control  and  overruns  were  given  as  the  reason  for  terminating  the 
subcontract,  the  subcontract  experienced  continual  performance 
problems  and  performance  of  work  after  the  contracted  penod  of 
performance.  For  example,  performance  problems  included  products  that 
were  late,  did  not  meet  contractual  requirements,  and  were  of  poor 
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quality.  Also,  Westinghouse  Environmental  and  Geotechnical  Services' 
lack  of  oversight  contributed  to  a  serious  power  accident  which  occurred 
while  it  supervised  one  of  two  drilling  subcontractors  during  soil 
investigations  at  SRS'  K-reactor.  Twice  in  a  matter  of  hours,  the 
subcontractors  drUled  into  buried  power  cables.  Westinghouse 
Environmental  and  Geotechnical  Services  supervised  the  first 
subcontractor  that  drilled  into  a  cable.  If  the  Westinghouse  supervisor  had 
ensured  that  all  drilling  was  stopped  after  the  subcontractor  under  his 
supervision  hit  the  first  cable,  costs  may  have  been  substantially 
reduced — the  estimated  cost  to  repair  that  cable  was  $29,000.  Although  the 
cost  to  repair  both  cables  was  originally  estimated  at  $210,000,  that  cost 
subsequently  increased,  according  to  a  doe  reactor  official  at  SRS,  to  about 
$815,000  because  wsRC  did  not  prevent  moisture  intrusion,  which  caused 
more  damage. 

A  third  example  involves  100  canisters  manufactured  by  a  wsrc  affiliate  to 
hold  vitrified  high-level  radioactive  waste.  wsRC  managed  the  procurement, 
including  inspecting  the  canisters  received  at  srs,  and  Bechtel  National 
participated  in  developing  specifications  for  the  canisters  and  performed 
the  inspections  at  the  affiliate's  plant.  In  August  1988,  just  before  the 
transition  of  the  M&o  contract  from  the  former  M&o  contractor  to  wsRC,  the 
former  contractor  made  a  split  award  to  a  Westinghouse  Electric 
Corporation  affiliate  and  a  non-Westinghouse  Electric  Corporation  affiliate 
to  manufacture  100  canisters  each  for  SRs'  Defense  Waste  Processing 
Facility.  During  the  transition  period,  deficiencies  were  identified  in 
specifications  for  the  canisters  developed  by  the  former  M&o  contractor 
that  necessitated  the  revision  of  the  specifications.  The  revision,  made  by 
Bechtel  National,  Inc.,  in  December  1988,  contributed  to  the  scrapping  of 
23  manufactured  canisters,  plus  the  materials  for  manufacturing  the 
remaining  canisters,  and  increased  the  cost  of  the  two  contracts  from 
$1,661,018  to  $2,288,140.  The  Westinghouse  Electric  Corporation's  affiliate 
delivered  its  100  canisters  by  the  end  of  1990,  and  the  other  contractor 
delivered  10,  but  none  of  the  110  canisters  was  acceptable.  wSRC 
subsequently  released  Bechtel  National  from  the  effort  to  resolve  the 
canister  problems  eind  terminated  the  nonaffiliated  contractor's  contract 
due  to  changing  requirements.  wsRC  plans  to  use  all  of  the  canisters, 
except  one  damaged  by  a  fall  from  a  truck,  for  testing;  however,  some  of 
the  testing  includes  a  radioactive  substance,  and  none  of  the  canisters  has 
been  approved  for  tests  involving  radioactive  substances.  wsRC  paid  its 
affiliate  $1,276,708 — the  full  contract  amount  plus  a  fee,  and  wsRC  paid  the 
nonaffiliated  contractor  $565,765  for  terminating  the  contract  after 
receiving  the  first  10  canisters. 
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Unallowable  and  Other 
Questionable  Costs 


Inappropriate  Contract 
Approval  and  Contract 
Payments 


This  example  involves  wsRc's  and  doe's  monitoring  of  several  of  bsri's 
noncompeticive  intercompany  transfers.  Before  fiscal  year  1992,  bsrj 
acquired  about  $35  million  in  services  directly  from  its  parent  company, 
Bechtel  National,  Inc.,  without  purchase  orders  and  did  not  document  that 
the  services  were  received  or  that  they  were  acceptable.  A  WSRC  internal 
review  in  1992  reported  that  adequate  control  procedures  and 
man^ement  oversight  had  not  been  estabUshed  to  properly  plan  for, 
procure,  monitor,  and  pay  for  bsrj's  acquisitions  from  Bechtel  National. 

A  subsequent  review  by  wsrc's  Subcontract  Accounting  Branch  of  selected 
fiscal  year  1992  Bechtel  National  invoices  totaling  .$3,469,000  identified 
$291,592  in  unallowable  costs,  $51,900  in  charges  from  prior  years  that 
may  have  already  been  paid,  and  about  $500,000  in  charges  for 
subcontracting  and  consulting  services  that  were  prohibited  by  the  BSRI 
contract.  Additionally,  wsrc's  Subcontract  Accounting  Branch  withheld 
payment  on  a  $67,024  cost  overrun  and  questioned  $945,930  of  charges  in 
excess  of  the  amounts  authorized  for  reactor  restart  geotechnical  services. 
Furthermore,  our  hmited  review  of  selected  intercompany  transfers 
included  one  transfer  that  had  subcontracting  costs  of  about  $426,000  that 
WSRC  viewed  as  being  prohibited  by  the  BSRl  contract. 

As  a  result  of  the  problems  with  bsri's  intercompany  transfers,  wsRC  and 
DOE  have  initiated  various  corrective  actions.  (These  are  discussed  in 
greater  detail  in  app.  I.)  For  example,  in  August  1993  doe  estabUshed  that 
all  of  bsri's  intercompany  transfers,  regardless  of  dollar  value,  are  to  be 
submitted  to  doe  at  SRS  for  approval. 

This  example  involves  two  of  wsRC's  intercompany  transfers — the  first  for 
$336,000  and  a  second  follow-on  intercompany  transfer  for  $625,000 — to 
carry  out  legislative  monitoring  and  Uaison  activities  at  doe  headquarters 
over  a  period  of  several  years.  On  the  basis  of  our  review  of  wsrc's  and 
doe's  records  and  discussions  with  various  officials,  we  found  the 
following: 

Extensions  of  the  first  intercompany  transfer,  which  overlapped  the 
second  intercompany  transfer  for  17  months,  were  authorized  by  the 
Westinghouse  Electric  Corporation  and  were  not  c^proved  by  either  wsrc 
or  doe. 

doe's  and  wsrc's  procurement  officials  did  not  have  knowledge  of 
payments  made  under  the  overlapping  extensions  approved  by 
Westinghouse  Electric  Corporation  and  charged  to  the  wsrc  contract. 
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wsRC  did  not  have  detailed  cost  estimates  to  support  the  $625,000 
requested  for  the  second  intercompany  transfer;  yet  doe  retroactively 
approved  it,  on  a  conditional  basis,  in  August  1992  back  to  February  1990, 
without  obtaining  information  on  the  costs  incurred  before  August  1992. 
DOE  did  not  know  that  only  about  $104,000  had  been  incurred  as  of 
August  1992,  or  that  about  $80,000  of  this  amount  had  been  billed  and  paid 
under  the  overlapping  extensions  of  the  first  intercompany  transfer  that 
had  not  been  approved  by  doe  or  wsRC. 

As  a  result  of  the  various  problems  we  identified  in  this  example,  wsRC  and 
doe  have  initiated  a  number  of  corrective  actions.  (These  are  discussed  in 
greater  detail  in  app.l.) 


Several  Factors 
Contributed  to  Monitoring 
Problems 


WSRC's  Management  Systems 
and  Internal  Reviews 


A  number  of  factors  have  contributed  to  the  monitoring  deficiencies  and 
procurement  problems  facing  doe  at  SRS.  They  include  weaknesses  in 
wsRc's  management  systems  and  internal  reviews  and  limitations  in  doe's 
internal  controls.  In  addition,  some  doe  officials  at  SRS  view  staffing 
constraints  as  limiting  monitoring  efforts. 

We  noted  several  problem  areas  related  to  wsRc's  management  systems 
and  internal  reviews.  For  example,  wsRC's  system  for  monitoring 
procurements  does  not  provide  some  data  needed  by  doe,  such  as  a  list  of 
procurements,  broken  out  by  doUar  threshold,  that  required  doe's  review 
and  approval.  Also,  some  data  within  the  wsRC  procurement  system  are 
missing  or  inaccurate.  According  to  doe,  improvements  to  the 
procurement  data  base  are  being  made,  but  the  system  may  have  to  be 
replaced. 

WSRC  also  has  not  implemented  systems  for  monitoring  contracts  under  its 
subcontractor  technical  representative  program  or  its  finance  office's 
audits  of  invoices  for  improper  payments.  For  example,  the  technical 
representative  program  was  implemented  in  1991  to  provide  for  adequate 
administration,  technical  follow-up,  and  fmancial  control  of  subcontracts. 
As  of  June  1993,  744  program  representatives  were  monitoring  1,793 
subcontracts.  However,  wsRC  does  not  generate  a  program  monitoring 
report  that  provides  such  data  as  administrative  difficulties  due  to  heavy 
workloads;  contract  weaknesses;  contractors'  responsiveness  to  the 
program  representatives'  requests;  or  problems  with  costs,  schedules,  and 
performance.  wsRC's  March  1993  internal  review  of  the  program  indicated 
a  high  level  of  deficiencies  in  program  compliance  that,  in  part,  was 
attributed  to  a  significant  lack  of  management  overview  and  involvement 
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as  well  as  to  deficient  organizational  controls.  The  review  concluded  that 
the  program's  objectives  were  not  being  adequately  achieved  and  that 
adequate  levels  of  management  knowledge  of  and  support  for  the  program 
did  not  exist. 

Also,  some  of  wsRC's  internal  reviews  may  not  receive  timely  attention 
from  either  WSRC  or  doe.  For  example,  wsRC's  February  1992  review  of  two 
affiliates'  contracts  for  services  performed  by  the  same  expert  reported 
the  following  about  the  two  contracts: 

•  Although  both  had  almost  identical  scopes  of  work,  one  was  fee-bearing 
while  the  other  was  non-fee-bearing. 

•  The  periods  of  performance  overlapped  for  1 1  months. 

•  Both  had  broad  scopes  of  work,  vague  deliverables,  and  no  milestones. 

•  The  subcontractors'  time  and  performance  had  not  been  adequately 
monitored. 

At  the  time  we  received  the  report  in  November  1992,  wsrc  had  not 
received  an  adequate  response  to  the  report  from  wsRC's  Procurement 
Department  or  provided  a  copy  of  the  report  to  doe,  even  though  it  had 
been  issued  in  February  1992.  On  July  30,  1993,  a  wsRC  official  provided  us 
with  a  summary  of  wsRc's  conclusions  subsequent  to  reviewing  responses 
to  the  February  1992  report.  One  m^or  conclusion  was  that  more  specific 
scopes  of  work  were  provided  in  response  to  the  report  as  well  as  a  list  of 
the  deliverables  for  each  contract. 

DOE's  Internal  Controls  In  addition  to  problems  associated  with  wsrc's  management  systems  and 

internal  reviews,  doe  has  not  implemented  other  needed  internal  controls 
to  ensure  that  M&o  contractors  identify  acquisitions  from  their  affiliates 
and  submit  them  to  doe  for  approval.  For  example,  doe  does  not  verify 
that  WSRC  submits  such  acquisitions  for  approval,  as  required.  Instead,  doe 
reUes  on  wsrc  to  comply  with  the  requirement.  As  a  result,  in  fiscal  year 
1992  doe  did  not  review  26  of  wsrc's  acquisitions  from  affiliates  that 
required  doe  approval;  these  acquisitions  cost  $514,240. 

Moreover,  doe  does  not  require  the  identification  of  all  acquisitions  fi'om 
affiliates,  wsrc  identifies  acquisitions  from  only  those  affiliates  in  its  first 
tier  of  subcontractors,  wsrc  does  not  monitor  its  second  or  lower-tier 
acquisitions,  and  doe  does  not  require  its  m&o  contractors  to  monitor  those 
lower-tier  acquisitions  to  identify  acquisitions  from  affiliates. 
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Lower-tier  acquisitions  not  monitored  total  millions  of  dollars.  For 
example,  we  reviewed  wsRC's  small  business  subcontracting  plans  and 
reports  of  subcontracted  amounts  for  15  subcontracts  awarded  to  large 
businesses  in  fiscal  year  1992.  The  15  subcontracts  totaled  $47,532,250;  of 
that  amount,  $3,666,978  was  reportedly  subcontracted  to  large  businesses 
and  $1,197,744  to  small  businesses.  WSRC  did  not  identify  who  received  the 
subcontracts.  Also,  additional  lower-tier  acquisitions  awarded  under  the 
15  monitored  subcontracts,  as  well  as  those  under  the  other  subcontracts 
awarded  by  wsRC,  are  not  identified  or  tabulated.  As  a  result,  neither  the 
volume  of  lower-tier  acquisitions  nor  of  lower-tier  acquisitions  from 
affiliates,  if  any,  is  known.  According  to  doe's  contracting  officials  at  SRS, 
no  such  information  is  required,  and  they  did  not  beheve  a  requirement 
was  needed  because  they  said  about  80  percent  of  wsRC's  acquisitions  are 
competitive. 

DOE's  Staffing  Issues  According  to  some  doe  officials  at  srs,  staffing  constraints  have  also 

limited  doe's  monitoring  of  M&o  contractors'  acquisitions  from  affiliates. 
DOE  adjusted  dollar  thresholds  to  reduce  the  number  of  acquisitions 
requiring  doe's  review  and  approval  so  that  the  staff  could  perform 
surveillance  reviews.  The  number  of  procurement  actions  reviewed  at  srs 
decreased  from  396  in  1991  to  267  in  1992.  Furthermore,  doe  completed 
only  one  of  the  nine  surveillance  reviews  scheduled  for  1992.  In  addition, 
in  February  1993  doe  at  SRS  reported  that  (1)  27  of  33  recommendations 
contained  in  a  June  1992  doe  headquarters-conducted  review  of  program 
management  assistance  had  not  been  closed  out  because  of  staffing 
constraints  and  (2)  the  remaining  recommendations  would  be  prioritized 
to  focus  Uniited  resources  on  the  most  important  issues.  Similarly,  as  of 
June  1993  doe  still  had  not  closed  out  20  of  the  30  recommendations  made 
in  its  April  1991  review  of  wsRc's  procurement  system. 

doe's  Contracting  Division  at  srs  includes  an  M&o  Contractor  Oversight 
Branch  that  is  responsible  for  overseeing  the  three  M&o  contractors  at  srs. 
At  the  end  of  June  1993,  this  branch  was  staffed  with  a  branch  chief,  three 
contract  specialists,  a  procurement  specialist,  and  a  secretarial  co-op. 
According  to  the  Branch  Chief,  oversight  of  the  M&O  contractors  has  been 
essentially  limited  to  review  and  approval  of  acquisitions  exceeding  dollar 
thresholds  requiring  doe  approval. 

doe's  Director  of  Contractor  Management  and  Administration  informed  us 
in  December  1993  that  in  his  view  the  staffing  issue  at  SRS  stemmed  more 
from  the  staffs  not  having  the  needed  level  of  expertise  than  from 
insufficient  staffmg. 


Page  19  GAO/RCED-94-83  Contractors'  AcquislUons  From  Affiliates 


77-813  -  94  -  3 


30 


Chapter  2 

DOE'S  Monitoring  of  WSRC's  and  BSRI's 

Acquisitions  From  AfHliates  Is  Inadequate 


Recent  DOE  Evaluation 
Found  Similar  Affiliate 
Problems  at  SRS 


In  April  1993,  doe's  Financial  Management  Review  and  Evaluation  Division 
at  SRS  issued  the  results  of  its  first  review  of  wsRc's  and  bsri's  related-party 
transactions.  This  review  highlighted  many  of  the  same  problems  we 
found.  For  example,  according  to  the  report,  (1)  WSRC  did  not  obtain  doe's 
approval  for  all  changes  in  the  statement  of  work  for  contracts  and  orders 
placed  with  the  Westinghouse  Electric  Corporation  and  its  affiliates, 
(2)  doe's  procedures  for  review  and  approval  of  wsRC's  procurement 
actions  with  Westinghouse  Electric  Corporation  required  strengthening, 
and  (3)  noncompetitive  intercompany  transfers  with  Bechtel  National, 
Inc. — the  parent  company  of  BSRi — were  not  submitted  to  doe  for 
approval. 

Although  several  recommendations  were  made  to  correct  the  problems 
identified,  doe  did  not  ensure  timely  implementation  of  the 
recommendations.  Actions  on  the  recommendations  have  not  been 
tracked,  and  no  plans  exist  for  following  up  on  the  recommendations  until 
the  next  regularly  scheduled  related-party  transaction  review,  which  is 
currently  planned  for  August  1994. 


Problems  With 
Acquisitions  From 
Affiliates  Exist  at  Other 
DOE  Locations 


On  the  basis  of  doe  reports  prepared  on  other  doe  field  locations,  the 
problems  with  acquisitions  from  affUiates  that  we  identified  at  srs  do  not 
appear  to  be  unique.  For  example,  during  a  December  1993  meeting  at  DOE 
headquarters,  doe  officials,  including  the  Director  of  the  Office  of 
Contractor  Management  and  Administration,  were  not  surprised  by  the 
intercompany  transfer  problems  we  found  at  SRS.  These  officials  stated 
that  doe,  through  its  reviews  of  contractors'  purchasing  systems  over  the 
last  18  months,  has  recognized  the  need  to  ensure  that  adequate 
procedures  are  developed  for  determining  whether  awards  to 
interorganizational  entities  are  in  the  best  interests  of  the  government;  that 
effective  cost  analyses,  technical  evaluations,  and  negotiations  are 
conducted  and  documented;  and  that  payment  procedures  are  structured 
to  ensure  that  interorganizational  entities  do  not  receive  unreasonable 
interim  payments.  To  illustrate  the  types  of  problems  doe  has  found  during 
its  reviews,  these  officials  provided  us  with  an  excerpt  from  doe's 
October  1993  Contractor  Purchasing  System  Review  and  Contractor 
Personal  Property  System  Review  Armual  Observations  Report  and 
Statistical  Summary— October  1992-September  1993  that  echoed  many  of 
the  problems  we  identified  at  SRS.  According  to  the  report: 
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If  contractor-controlled  sources  had  the  capabilities  to  perform  the  work, 

they  were  selected,  without  satisfying  the  requirement  to  maximize  the 

government's  best  interests. 

Requisitions  for  intercompany  trjinsfer  authorizations  generally  contained 

broad  scopes  of  work  that  did  not  permit  analyses  of  the  factors  of  quality, 

cost,  and  time. 

Proposals  provided  no  justification  for  the  hours  proposed  and  did  not 

relate  the  proposed  hours  to  the  specifics  of  the  scope  of  work. 

Proposed  costs  were  not  effectively  evaluated.  Technical  evaluations  of 

cost  proposals  took  no  exceptions  to  any  of  the  proposed  efforts. 

These  officials  also  stated  that  the  problems  we  identified  at  SRS 
demonstrate  that  acquisitions  from  affiliates  need  increased  attention. 

In  addition,  doe  sites  that  issued  related-party  transaction  reports  in  fiscal 
year  1992  reported  various  problems,  including  questionable  support  for 
invoices,  lack  of  cost  analyses  to  determine  price  reasonableness,  and 
inappropriate  temporary  duty  travel  assignments  and  costs.  For  example, 
the  review  of  Raytheon  Services  Nevada  found  that  as  of  February  1992,  14 
employees  were  on  extended  temporary  duty  travel;  8  of  them  had  been  in 
this  status  at  Yucca  Mountain  since  1987  and  2  at  Lawrence  Livermore 
National  Laboratory  since  1988.  According  to  the  report,  these  employees 
were  inappropriately  receiving  per  diem  at  Yucca  Mountain,  even  though 
they  had  in  fact  relocated  to  Yucca  Mountain.  Their  actual  status  was 
evidenced  by  such  actions  as  purchasing  homes  and  relocating  their 
families. 

A  separate  review  of  the  Pacific  Northwest  Laboratory  identified  problems 
with  the  adequacy  of  documentation  of  expenses  and  support  for  invoiced 
costs.  According  to  the  report,  few  receipts  or  cost  break  downs  were 
available,  and  it  was  not  possible  to  determine  what  the  laboratory  "is 
being  charged  for,  if  the  amounts  being  charged  are  at  the  negotiated  rates, 
if  the  charges  include  fee  or  other  unallowable  costs,  or  if  travel  is  within 
the  Federal  Travel  Regulation."  A  review  of  Kaiser  Engineers  Hanford 
Company  concluded  that  the  company  reUes  on  affiliates  to  perform  work 
without  making  them  aware  of  applicable  contract  terms  and  conditions, 
selects  affiliates  without  providing  source  justification,  allows  the 
affiliates  to  set  prices  and  rates  without  obtaining  documentation  to 
support  the  reasonableness  of  those  rates,  and  does  not  review  invoices 
for  unallowable  costs  before  making  payment. 
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DOE'S 

Implementation  of 
Regulations  Weakens 
Oversight  at  SRS 


The  manner  in  which  doe,  at  SRS,  has  chosen  to  implement  its  regtdations 
on  acquisitions  from  affiliates  has  also  adversely  affected  doe's  ability  to 
adequately  ensure  that  the  government's  interests  are  protected,  doe  has 
not  required  acquisitions  from  affiliates  to  comply  with  the  dear's 
requirement  regarding  competition.  Furthermore,  WSRC  and  BSRI  have  been 
able  to  obtain  support  from  affdiates  without  undergoing  the  same  level  of 
DOE  scrutiny  that  would  apply  if  the  purchase  were  made  from  a 
nonaffiliated  third  party.  Even  where  DOE,  at  SRS,  recognized  that  its 
affiliate  acquisition  regulations  were  applicable,  doe  did  not  fully 
implement  the  requirements. 


DOE's  Interpretation  of 
Regulations  Causes 
Difficulties 


The  DEAR  allows  M&o  contractors  to  make  noncompetitive  acquisitions 
from  their  affiliates  in  limited  circumstances.  Competition  must  be 
obtained,  except  for  the  purchases  of  technical  services  from  affiliates  that 
have  special  expertise  and  that  expertise  is  documented.  Under  doe's 
contract  with  wsrc  and  wsRc's  contract  with  bsri,  each  contractor  may 
obtain  services  for  "necessary  or  desirable  support"  from  affUicites.  doe 
officials  at  srs  have  interpreted  this  provision  as  allowing  contractors  to 
obtain  noncompetitively  a  broad  range  of  services.  For  example,  services 
such  as  training  and  legislative  monitoring  were  obtained  without 
documentation  that  the  affiliates  had  special  expertise.  This  interpretation, 
which  has  effectively  eliminated  the  dear's  restrictions'  on  acquisitions 
from  affiliates  at  SRS,  appears  to  be  contrary  to  the  regulation's  stated 
purpose  of  stnctly  controlling  such  acquisitions. 

In  general,  doe's  regulations  permit  an  m&o  contractor  to  purchase  from  an 
affiliate  so  long  as  (1)  the  M&O  contractor's  purchasing  function  is 
independent  of  the  proposed  contractor-affiliated  source,  (2)  the  same 
terms  and  conditions  would  apply  if  the  purchase  were  from  a  third  party, 
(3)  the  award  is  made  in  accordance  with  DOE-approved  poUcies  and 
procedures  designed  to  permit  effective  competition,  and  (4)  the  award  is 
legally  enforceable.  In  purchasing  technical  services,  when  the  affihate  has 
special  expertise  and  that  expertise  is  documented,  the  dear  does  not 
require  competition.  These  regulations  are  made  specifically  applicable  to 
wsrc  by  provisions  in  its  contract  with  doe. 

In  promulgating  its  rules  governing  m&o  contractors'  activities,  doe 
recognized  the  importance  of  purchases  from  affiliates.  However,  the 
June  27,  1988,  preamble  to  doe's  final  rulemaking  on  purchasing 


'Nothing  in  these  restnctions,  however,  precludes  WSRC  from  obtaining  goods  and/or  services  from 
affiliates  on  the  basis  of  a  sole-source  jusUficatioa 
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regulations  for  m&o  contractors  also  states  that  purchases  from  affiliates 
must  be  controlled.  The  preamble  states  that 

These  types  of  purchases,  because  of  the  opportunity  for  favoritism,  must  be  no  less 
regulated  than  a  normal  competitive  transaction.  In  fact,  we  believe  that  such  purchases 
must  be  more  strictly  regulated. - 

doe's  contract  with  wsrc  and  wsrc's  contract  with  bsri  do  not  distinguish 
between  purchases  from  affiliates  or  intercompany  transfers.  The 
contracts  state  that  wsRC  amd  BSRi  may  obtain  necessary  or  desirable 
support  from  affiliates.  This  language  has  been  interpreted  by  DOE  officials 
at  SRS  to  mean  that  intercompany  transfers  need  not  be  competitive,  nor 
meet  the  same  terms  and  conditions  that  would  apply  if  the  same  goods  or 
services  were  obtained  from  a  third  party.  According  to  these  officials, 
transfers  at  cost  are  not  purchases  and  should  be  referred  to  as 
"intercompany  transfers,"  but  these  officials  believed  that  the  dear  does 
not  clearly  differentiate  between  those  situations  in  which  purchase 
criteria  do  and  do  not  apply  for  acquisitions  at  cost.  As  a  result,  these 
officials  at  srs  asked  doe  headquarters  for  clarification  of  the  rules  on 
noncompetitive  acquisitions  from  affiliates.  These  officials  added  that  DOE 
headquarters  was  considering  clarifying  these  points. 

During  a  December  1993  meeting  with  doe  headquarters  officials, 
including  the  Director  of  the  Office  of  Contractor  Management  and 
Administration,  we  were  informed  that  doe  headquarters  does  not  see  the 
same  type  of  clarification  problem  expressed  by  the  SRS  officials.  These 
doe  headquarters  officials  again  cited  doe's  October  1993  Contractor 
Purchasing  System  Review  and  Contractor  Personal  Property  System 
Review  Annual  Observations  Report  and  Statistical 
Summary— October  1992-September  1993  as  showing  that  contractors 
should  conduct  make-or-buy  decisions  to  ensure  that  both 
mterorganizational  entities  and  potential  vendors  receive  fair  treatment 
during  such  decisions  and  that  the  government's  interests  are  protected 
for  both  quality  of  product  and  reasonjibleness  of  price.  Furthermore, 
purchasing  activities  should  also  have  an  effective  management  system  to 
ensure  that  intercompany  transfers  are  operating  in  a  cost-effective 
manner  and  provide  satisfactory  performance  in  accordance  with  the 
terms  of  the  contract 

The  interpretation  of  existing  regulations  by  doe  officials  at  srs  effectively 
eliminates  the  dear's  requirements  for  affiliate  purchases  and  seems 


'53  Fed  Reg  24,  224  at  24229-24230  ( 1988) 
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contrary  to  the  stated  purpose  of  the  regulation  to  strictly  control 
intercompany  transfers.  As  a  result,  wsBC  and  bsri  have  been  able  to  obtain 
support  from  affiliates  without  the  same  level  of  doe  documentation  that 
would  apply  if  the  purchase  were  made  from  a  third  party.  The 
noncompetitive  transfers  have  covered  a  wide  range  of  services,  such  as 
training,  public  relations,  legal  services,  legislative  monitoring, 
development  and  implementation  of  systems,  total  quality  management, 
flow  analysis  of  a  cafeteria,  and  soil  investigations.  Justifications  for  the 
noncompetitive  intercompany  transfers  included  the  following  reasons: 
(1)  the  use  of  affiliates  enhances  efficiency  and  productivity;  (2)  the  need 
to  work  with  proprietary  information;  and  (3)  the  need  to  maintain 
corporate  consistency  with  or  knowledge  of  affihates'  pohcies, 
procedures,  and  practices  Had  these  transfers  been  made  pursuant  to  the 
dear's  provisions  related  to  purchases,  they  would  have  been  subject  to  a 
greater  level  of  doe  documentation,  including  requirements  for  sole-source 
justifications  as  well  as  organizational  conflict-of-interest  disclosure 
statements. 

To  the  extent  that  wsrc  and  bsri  use  intercompany  transfers  to  obtain 
services  and  property  that  could  have  been  procured  competitively,  these 
transfers  have  all  the  appearance  of  sole-source  procurements  without  any 
of  the  usual  procurement  protections.  Indeed,  a  March  1993  wsRC  internal 
audit  report  stated  that  wsRC's  "interparty  transfers  at  cost"  represented 
sole-source  contracts. 


DOE  Applies  Less  Scrutiny 
to  Acquisitions  From 
Affiliates 


The  nonstandard  clause  requires  wsrc  to  submit  to  doe  for  approval  an 
estimate  of  the  kind  and  amount  of  affUiate  support  anticipated  for  the 
coming  fiscal  year.  Similarly,  bsri  submits  such  an  estimate  to  wsRC  for 
approval,  doe  does  not  have  to  review  and  ^prove  intercompany  transfers 
awarded  for  wsRC  and  bsri  support  approved  in  the  annual  estimates. 
Except  for  the  bsri  estimates  before  fiscal  year  1992,  the  estimates 
contained  scope  and  justification  statements  for  anticipated  support.  The 
bsri  estimates  before  fiscal  year  1992  were  only  listings  of  anticipated 
support.  An  example  of  support  listed  in  bsri's  fiscal  year  1991  estimate 
was  $8.26  million  for  reactor  restart  and  the  startup  of  the  Defense  Waste 
Processing  Facility;  there  was  no  supporting  documentation  for  either 
effort. 


DOE  reviewed  and  approved  wsrc's  estimates  in  fiscal  years  1990  and  1991, 
with  some  exceptions,  doe  did  not  approve  wsRc's  fiscal  year  1992  and 
1993  estimates,  thereby  requiring  wsRC  to  submit  each  intercompany 
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transfer  to  doe  for  review  and  approval.  However,  doe's  documentation 
requirements  for  intercompany  transfers  are  less  stringent  than  for 
purchases.  For  example,  doe  does  not  require  wsRC  to  obtain 
organizational  conflict-of-interest  disclosure  statements,  certified  cost  and 
pricing  data,^  detailed  cost  estimates,  and  sole-source  justifications  for 
intercompany  transfers.  Instead,  doe  is  relying  on  wsRC  and  BSRl  to  make 
determinations  that  their  acquisitions  from  affiliates  are  in  the  best 
interests  of  the  government.  As  illustrated  by  the  problems  described 
earUer  in  this  chapter,  these  acquisitior\s  may  not  always  be  in  the  best 
interests  of  the  government. 

In  addition,  acquisitions  from  affiliated  M&o  contractors  at  other  doe  sites 
are  made  through  memorandum  purchase  orders  that  authorize  transfers 
of  funds  between  M&o  contractors.  Like  intercompany  transfers,  the 
memorandum  purchase  orders  are  transfers  at  cost  that  undergo  less 
stringent  review  than  purchases.  For  example,  wsRC  purchased  the 
services  of  eight  employees  of  the  Westinghouse  Hanford  Company — the 
M&o  contractor  for  doe's  Hanford,  Washington,  site — for  1  year  at  a  cost  of 
$1.4  nuUion.  wsRc's  procurement  file  indicates  that  using  the  memorandum 
purchase  order  allowed  wsRC  to  exceed  its  authorized  staffing  because  its 
budget  did  not  include  the  eight  positions  for  new  hires. 

In  December  1993,  doe's  Director  of  the  Office  of  Contractor  Management 
and  Administration  informed  us  that  memorandum  purchase  orders  are 
nontraditional  acquisitions  that  are  not  covered  under  procurement 
regulations  or  visible  at  the  Department  level.  The  memorandum  purchase 
orders  are  acquisitions  between  doe's  integrated  contractors'*  that  are  paid 
via  financial  transfers  between  the  integrated  contractors.  The 
memorandum  purchase  orders  were  only  covered  in  doe's  accounting 
handbook.  As  the  result  of  a  report  by  doe's  Office  of  Inspector  General  in 
1993,  the  Director  stated  that  doe  was  proposing  new  initiatives  in 
December  1993  to  control  and  limit  such  memorandum  purchase  orders. 
For  example,  doe  is  proposing  that  before  the  execution  of  any 

•■a  1992  legal  opinion  by  Westinghouse  Electnc  Corporation,  based  on  activities  earned  out  by  another 
Westinghouse  M&O  contractor,  states  that  certified  cost  and  pncing  data  are  not  required  because 
these  acquisitions  are  not  negouated  subcontracts  wlhin  the  meaning  of  the  DEAR  and  the  Federal 
Acquisition  Regulation  The  opinion  also  notes  that  under  a  long-standing  practice  between 
Westinghouse  and  its  government-owned,  contractor-operated  faciliUes.  Westinghouse  has  not  been 
required  to  furnish  cost  and  pncing  data  under  such  circumstances  A  subsequent  1992  WSRC  legal 
opinion  concurred  that  neither  certified  cost  and  pncing  data  nor  organizational  conflict-ofinterest 
representations  and  certification  statements  are  required 

■•Integrated  contractors  are  those  required  by  contract  provisions  to  maintain  a  separate  set  of 
accounts  and  records  for  recording  and  reporting  all  business  transactions  under  the  contract,  in 
accordance  with  DOE's  accounting  practices  and  procedures,  and  whose  books  of  account  are 
integrated  with  those  of  DOE  through  the  use  of  reciprocal  accounts. 


Page  25  GAO/RCED-94-83  Contractors*  Acquisitions  From  Affiliates 


36 


Chapter  2 

DOE'S  Monitoring  of  WSRC's  and  BSRI's 

Acquisitions  From  AfOliates  Is  Inadequate 


memorandum  purchase  order,  a  senior  official  at  the  procuring  contractor 
will  determine  in  writing  whether  the  proposed  order  is  primarily  for 
funding.  The  written  determination  must  provide  sufficient  supporting 
rationale  documenting  the  basis  for  the  determination  and  be  signed  by  a 
senior  official  at  the  procuring  contractor.  The  memorandum  purchase 
orders  shall  be  determined  to  be  funding  transfers  when  the  order  entails 
work  which  involves  unique  expertise  or  facilities  that  are  not  available 
from  private  commercial  sources. 


Existing  Regulations  Are 
Less  Than  Fully 
Implemented 


DOE,  at  SRS,  had  not  fuUy  implemented  some  regulatory  requirements 
^plicable  to  acquisitions  fi-om  affiliates.  These  requirements  were  in  two 
areas — organizational  conflicts-of-interest  and  payment  of  fees  to  an 
affiliate. 


Organizational 

Conflict-Of-Interest 

Requirements 


DOE  has  been  inconsistent  in  applying  its  organizational  conflict-of-interest 
requirements  to  determine  whether  a  potential  contractor  has  interests 
that  (1)  may  diminish  the  potential  contractor's  capacity  to  give  impartial, 
technically  sound,  objective  assistance  jmd  advice  or  (2)  may  result  in  the 
contractor's  having  an  unfair  competitive  advantage  over  others 
competing  for  the  contract,  doe  does  not  apply  the  requirements  to  wsRC's 
intercompany  transfers,  but  it  does  apply  them  to  wsRc's  subcontracting 
activities,  including  subcontracts  to  affiliates,  doe  has  not  been  performing 
the  required  determinations  and  does  not  have  statistics  on  the  number  of 
WSRC  subcontracts  made  in  prior  years  that  required  such  determinations. 
However,  in  December  1992  wsrc  estimated  that  850  of  its  open  purchase 
requisitions  at  that  time  could  require  orgsmizational  conflict-of-interest 
determinations.  It  also  estimated  that  performing  the  determinations  could 
(1)  add  1  week  to  1  month  to  the  procurement  cycle,  (2)  increase  wsrc's 
processing  cost  by  $595,000  to  $1,190,000,  and  (3)  require  wsRC  to  obtain 
the  services  of  9  to  18  additional  people.  In  August  1993,  doe  directed  wsRC 
to  comply  with  organizational  conflict-of-interest  requirements  and  submit 
all  subcontracts  that  require  organizational  conflict-of-mterest 
determinations  to  doe. 


Although  DOE  is  requiring  performance  of  the  organizational 
conflict-of-interest  determinations,  it  still  has  not  issued  formal 
instructions  for  carrying  out  its  order  on  conflict-of-interest  processing 
procedures.  The  lack  of  instructions  was  a  finding  in  doe's  reviews  of 
program  management  assistance,  performed  by  doe  headquarters  in 
February  1990  and  June  1992,  that  examined  conflict-of-interest 
determinations  for  doe's  prime  contracts.  In  response  to  doe's  August  1993 
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request,  wsRC  submitted  to  doe  in  late  1993  its  revised  procurement 
procedures  for  organizational  conflict-of-interest  determinations.  As  of 
December  30,  1993,  doe  was  still  in  the  process  of  reviewing  wsRC's 
submission. 

Payment  of  Fees  to  an  Affiliate         We  identified  an  example  that  illustrates  some  of  the  difficulties  caused 

when  DOE  does  not  fully  implement  its  regulations.  In  this  case,  doe  did  not 
follow  standard  procediu-es  leading  to  the  payment  of  $1.2  million  in  fees 
to  wsRc's  affihates  for  noncompetitive  support.  Within  wsRC's  M&o  contract, 
clause  1.103 — Reactor  Restart  Program  Support— was  added  specifically 
for  the  Westinghouse  Electric  Corporation  to  provide  support  in  restarting 
SRS'  production  reactors  after  the  Secretary  of  Energy  informed 
Westinghouse  that  doe  expected  Westinghouse  to  bring  its  corporate 
resources  to  bear  on  the  startup  of  the  reactors.  This  contract  clause 
established  the  ground  rules  for  acquinng  the  needed  support.  Work 
performed  under  the  clause  had  to  meet  the  following  criteria:  (1)  The 
nature  or  extent  of  the  services  to  be  provided  are  beyond  the  capabihties 
of  the  WSRC  staff  and  (2)  the  services  are  in  response  to  (i)  a  critical  and 
urgent  need  that  precludes  a  competitive  procurement  or  (ii)  source 
direction  from  the  Contracting  Officer.  Also,  the  clause  provided  for  the 
payment  of  a  fee  m  addition  to  direct  and  indirect  costs.  It  Umited  the  fee 
to  75  percent  of  the  fee  objective  estabhshed  pursuant  to  the  dear's 
requirements  Because  the  clause  did  not  meet  the  dear's  requirements  for 
the  payment  of  fees,  the  doe  Procurement  Executive  had  to  authorize  a 
deviation  from  those  requirements. 

According  to  doe  officials  at  srs,  the  srs  office  obtained  informal  approval 
to  deviate  from  the  dear's  requirements  on  the  basis  of  a  handwritten  note. 
The  note  stated  that  the  approach  for  the  modification  had  been  discussed 
with  doe's  Procurement  Executive.  The  dear  requires  that  the 
Procurement  Executive  authorize  the  deviation  by  a  written  justification 
that  clearly  states  the  special  circumstances  involved  The  note  stated  that 
the  clause  was  discussed  and  there  was  agreement  with  the  approach.  It 
did  not  state  that  the  clause  had  been  reviewed  jmd  approved  nor  provide 
any  information  about  the  special  circumstances  involved,  doe  paid  about 
$1.2  mUUon  in  fees  to  wsRC's  affihates  for  reactor  restart  services  required 
under  this  clause.  Given  the  nature  of  this  clause,  we  question  the  poUcy  of 
permitting  a  deviation  on  the  basis  of  information  contained  in  the 
handwritten  note.  In  December  1993,  the  Director  of  doe's  Office  of 
Contractor  Management  and  Administration  informed  us  that  deviations 
from  the  dear  have  to  be  well  documented.  He  added  that  in  his  view  the 
handling  of  this  deviation  represented  a  rather  unique  situation  that 
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resulted  from  the  priority  that  the  Secretary  of  Energy  had  placed  on 
restarting  the  SRs'  reactors.  The  clause  for  payment  of  fees  is  still  in  effect, 
even  though  the  need  for  reactor  restart  services  is  no  longer  urgent 
because  the  reactors  have  been  placed  in  cold  standby.  According  to  doe 
officials,  some  of  the  procurements  still  have  not  been  closed  out,  and  the 
fee  clause  may  be  deleted  from  wsrc's  contract  when  it  is  renewed  in  1995. 


P    n    1        'r\nc  DOE  needs  better  and  more  complete  information  on  acquisitions  from 

V^OIlCIUSlOXlb  affdiates  at  SRS  in  order  to  be  in  a  position  to  effectively  monitor  the 

proper  use  of  such  acquisitions.  In  the  past,  doe  has  placed  too  much 
reUance  on  WSRC  and  BSRI  to  carry  out  these  activities.  As  a  result,  doe 
officials  at  SRS  do  not  know  the  full  extent  of  acquisitions  from  affihates 
being  made  and  are  not  taking  advantage  of  any  possible  opportunities  to 
maximize  cost  savings  and  competition. 

The  examples  highhghted  in  this  chapter  demonstrate  the  types  of 
financial  impact  and  other  problems  that  can  occiu-  when  doe  does  not 
exercise  appropriate  monitoring  of  acquisitions  from  affiliates.  Many  of 
the  same  problem  areas  were  independently  identified  in  April  1993  during 
doe's  first  review  of  wsRC's  and  bsri's  related-party  transactions. 
Furthermore,  other  doe  studies  and  reports  have  demonstrated  a 
heightened  need  for  improved  monitoring  of  acquisitions  from  affiliates 
throughout  doe.  Without  such  improvements,  DOE  will  not  know  whether 
(1)  any  of  the  affiliates  obtained  an  unfair  competitive  advantage  under  the 
existing  contracting  process  and  (2)  fair  and  reasonable  prices  were  paid 
for  acquisitions  from  affiliates.  In  fact,  in  December  1993  doe  headquarters 
officials  emphasized  to  us  that  doe  has  recognized  the  need  to  ensure  that 
adequate  procedures  are  developed  for  determining  whether  acquisitions 
from  affiliates  are  in  the  best  interests  of  the  government.  These  officials 
also  agreed,  however,  that  the  information  presented  in  our  report 
demonstrates  that  acquisitions  firom  eiffiliates  need  increased  attention. 

At  SRS,  doe  has  not  required  acquisitions  from  affiliates  to  comply  with  the 
dear's  requirement  that  competition  must  be  obtained,  except  for 
purchases  of  technical  services  from  affiliates  that  have  special  expertise 
and  that  expertise  is  documented.  This  practice  appears  to  be  contrary  to 
the  existing  dear  requirement's  stated  purpose  of  strictly  controlling 
acquisitions  from  affiliates.  Furthermore,  wsRC  and  BSRi  have  been  able  to 
obtain  support  from  affiliates  without  undergoing  the  same  level  of  doe 
scrutiny  that  would  apply  if  the  purchase  were  made  from  a  nonaffiliated 
third  party.  We  believe  that  these  acquisitions,  such  as  intercompany 
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transfers,  have  all  the  appearance  of  sole-source  procurements  and  should 
be  treated  in  the  same  way  as  any  other  purchase.  Nothing  in  the  contract 
precludes  doe's  ability  to  require  that  necessary  and  desirable  transfers 
also  meet  the  dear's  purchase  requirements. 


P  Hafinnc  To  ensure  that  acquisitions  made  from  affiliated  entities  of  wsRC  and  BSRI 

KeCOninienaailOnS  ^^  ^^  ^^  ^^  ^^^^  I^p^^  interests  of  the  federal  government,  we  recommend 

that  the  Secretary  of  Energy  (1)  provide  for  increased  monitoring  of  the 
contractors'  acquisitions  from  affiliated  entities  ar.d  (2)  except  for  the 
purchases  of  technical  services  where  the  affiliate  has  special  expertise 
and  that  expertise  is  documented,  require  that  affihate  Eicquisitions  comply 
with  the  dear's  requirement  that  competition  must  be  obtained  and  subject 
such  acquisitions  to  the  same  standards  that  apply  to  nonaffiliated 
third-party  transactions. 

We  also  recommend  that  the  Secretary  of  Energy  require  the  SRS  Manager 
to 

develop  and  implement,  on  the  basis  of  data  from  reliable  management 
information  systems,  internal  controls  that  can  enhance  doe's  ability  to  use 
its  limited  resources  to  ensure  that  monitoring  activities  involving 
acquisitions  from  affihates  are  effectively  carried  out  and 
review  the  appropriateness  of  the  charges  that  have  been  made  and/or 
paid  in  the  specific  examples  we  highlighted  in  this  report  to  ensure  that 
the  costs  incurred  have  been  Eind  still  are  proper  and,  in  any  instances  in 
which  costs  have  been  improperly  charged  and/or  paid,  obtain 
reimbursement  from  the  ^propriate  parties. 
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On  the  basis  of  our  review  at  the  Savannah  River  Site  (srs),  we  identified 
several  problem  areas  involving  a  number  of  the  affiliate  acquisitions  made 
by  Westinghouse  Savannah  River  Company  (wsrc)  and  Bechtel  Savannah 
River,  Inc.  (bsri).  To  provide  further  information  on  the  types  of  problems 
we  uncovered  and  the  complex  issues  involved,  this  appendix  provides  a 
detailed  discussion  of  six  examples  of  wsrc's  and  Bsrn's  acquisitions  from 
affiliates. 

Example  A.  This  example  involves  two  wsRC  noncompetitive 
cost-plus-fixed-fee  subcontracts  that  totaled  about  $12.1  million  when 
initially  awarded  for  reactor  restart  support  from  the  Westinghouse 
Nuclear  Services  Division,  wsrc's  contract  files  showed  that  employees 
continued  to  work  on  one  of  the  cost-plus-fixed-fee  subcontracts  after  it 
expired,  resulting  in  an  unauthorized  cost  overrun  of  $1.3  million.  Without 
obtaining  the  required  Department  of  Energy  (doe)  approval,  wsrc 
transferred  the  cost  overrun  to  another  Westinghouse  Nuclear  Services 
Division  cost-plus-fixed-fee  subcontract  that  had  sufficient  funds  obUgated 
to  cover  the  cost  overrun. 

Also,  wsrc's  documentation  states  that  most  of  the  work  under  these 
contracts  was  performed  during  the  hectic  days  of  reactor  restart,  when 
there  was  a  lack  of  control  over  and  documentation  of  contracting 
activities.  Furthermore,  according  to  the  documentation,  it  spears  that 
some  of  the  same  people  worked  under  both  contracts,  although  no  clear 
record  exists  of  how  this  was  handled  in  aiccoimting  for  the  costs  charged 
to  both  contracts.  The  documentation  noted  that  these  control  problems 
were  common  to  other  reactor  restart  subcontracts.  Additionally,  even 
though  these  acquisitions  were  made  under  a  nonstandard  contract  clause 
in  wsrc's  management  and  operating  (m&o)  contract  with  doe  at  SRS — a 
clause  that  was  added  to  the  contract  to  permit  payment  of  fees  to 
affiliates  for  support  in  restarting  the  reactors — most  of  the  employees 
used  under  the  subcontracts  were  independent  job  shoppers  rather  than 
Westinghouse  employees.  An  underlying  reason  for  adding  the  clause  to 
pay  fees  to  affihates  was  to  compensate  the  affiliates  for  personnel  taken 
from  profit-making  activities  to  support  reactor  restart  efforts. 

Initial  approval  of  one  of  the  subcontracts  for  $2.5  million  included  a  plan 
for  the  Westinghouse  Nuclear  Services  Division  to  subcontract  out  about 
$1.7  million.  According  to  doe  officials,  the  subcontracting  was 
permissible  because  Westinghouse  was  better  able  to  obtain  needed 
services.  Additionally,  both  noncompetitive  subcontracts  ran  for  more 
than  a  year,  were  extended,  and  had  cost  overruns.  One,  which  ran  for 
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about  3-1/4  years,  increased  from  $9.8  million  to  $12.7  million  and  included 
a  fee  of  $628,927.  The  other  one  ran  for  about  2-1/2  years  and  increased 
from  $2.3  million  to  $4.6  million;  it  included  the  transferred  $1.3  million 
cost  overrun  and  a  fee  of  $1.58,821. 

The  issue  of  the  transfer  of  the  unauthorized  cost  overrun  of  $1.3  million 
to  another  contract  was  reported  in  a  doe  review  dated  April  7,  1993.  That 
review  stated  the  issue  had  been  discussed  with  Contracts  Division 
officials  and  that  they  were  going  to  review  the  appropriateness  of  the 
$1.3-million  charge  and  the  related  contract  fees.  As  of  September  30, 
1993,  DOE  contract  officials  at  srs  had  not  addressed  the  cost  overrun  and 
related  fees  with  wsrc. 

Example  B.  This  example  involves  a  cost-plus-fixed-fee  subcontract  jmd 
five  intercompany  transfers  for  support  to  wsRC  from  Westinghouse 
Environmental  and  Geotechnical  Services.  The  cost-plus-fixed-fee 
subcontract,  the  first  of  the  six  acquisitions,  began  as  a  $100,000  letter 
contract  in  May  1987  and  ran  for  about  4  years.  It  was  definitized  after  its 
termination  in  June  1991  for  $2,883,295.  The  subcontract  was  awarded  by 
DuPont'  to  Soil  and  Material  Engineers,  Inc.,  and  converted  to  a  wsRC 
cost-plus-fixed-fee  subcontract  for  reactor  restart  work  after 
Westinghouse  Electric  Corporation  purchased  Soil  and  Material 
Engineers,  Inc.,  for  its  Westinghouse  Environmental  and  Geotechnical 
Services  in  1989.  At  that  time  of  the  purchase,  the  subcontract  was  for 
$1.6  million.  The  subcontract  subsequently  increased  to  $2,883,295, 
including  a  fee  of  $208,000. 

According  to  the  Subcontract  Technical  Representative's  subcontract 
closeout  report,  wsrc  terminated  the  subcontract  due  to  continual 
problems  with  insufficient  cost  control  (inadequate  cost  and  invoice 
supporting  documentation)  and  cost  overruns  by  Westinghouse 
Environmental  and  Geotechnical  Services.  Although  insufficient  cost 
control  and  overruns  were  given  as  the  reasons  for  terminating  the 
subcontract,  the  subcontract  experienced  continual  performance 
problems.  Also,  work  was  continued  after  the  contracted  period  of 
performance  For  example,  performance  problems  included  products  that 
were  late,  did  not  meet  contractual  requirements,  and  were  of  poor 
quality.  Also,  Westinghouse  Environmental  and  Geotechnical  Services' 
lack  of  oversight  contributed  to  a  serious  power  accident  that  occurred 
while  the  affiliate  supervised  one  of  two  drilling  subcontractors  during  soil 


'EI  du  Pont  de  Nemours  (DuPont)  managed  and  operated  SRS  for  DOE  from  the  19.50s  until  Apnl  1, 
1989.  when  WSRC  t>ecame  the  new  SRS  M&O  contractor 
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investigations  at  SRs'  K-reactor.  Twice  in  a  matter  of  hours,  the 
subcontractors  drilled  into  buried  power  cables.  Westinghouse 
Environmental  and  Geotechnical  Services  supervised  the  first 
subcontractor  that  drilled  into  a  Ccible.  If  the  Westinghouse  supervisor  had 
ensured  that  all  dnUing  was  stopped  after  the  subcontractor  under  his 
supervision  hit  the  first  cable,  the  costs  may  have  been  substantially 
reduced — the  estimated  cost  to  repair  that  cable  was  $29,000.  Although  the 
cost  to  repair  both  cables  was  originally  estimated  at  $210,000,  that  cost 
subsequently  increased,  according  to  a  doe  reactor  official  at  SRS,  to  about 
$815,000  because  WSRC  did  not  prevent  moisture  intrusion  which  caused 
more  damage. 

As  for  the  five  intercompany  transfers  from  Westinghouse  Environmental 
and  Geotechnical  Services,  one  was  completed  after  the  contractual 
period  of  performance,  two  were  terminated  before  aL  the  required  tasks 
were  completed  due  to  performance  and  invoicing  problems,  and  two 
were  terminated  due  to  the  sale  of  Westinghouse  Environmental  and 
Geotechnical  Services  (the  remaining  work  was  handled  in-house). 

Example  C.  This  example  involves  100  canisters  manufactured  by  an 
affiliate  to  hold  vitrified  high-level  radioactive  waste.  wsRC  managed  the 
procurement,  including  inspecting  the  canisters  received  at  SRS,  and 
Bechtel  National  participated  in  developing  specifications  for  the  camisters 
and  performed  the  inspections  at  the  affiUate's  plant.  In  August  1988,  just 
before  the  transition  of  the  M&o  contract  from  DuPont  to  wsRC,  DuPont 
made  a  split  award  to  a  Westinghouse  Electric  Corporation  affihate  and  a 
non-Westinghouse  Electric  Corporation  affihate  to  manufacture  100 
canisters  each  for  SRS'  Defense  Waste  Processing  FacUity.  During  the 
transition  period,  deficiencies  were  identified  in  specifications  for  the 
canisters  developed  by  DuPont  that  necessitated  revising  the 
specifications.  The  revision,  made  by  Bechtel  National,  Inc.,  in 
December  1988,  contributed  to  the  scrapping  of  23  manufactured 
canisters,  plus  the  materials  for  manufacturing  the  remaining  canisters, 
and  increased  the  cost  of  the  two  contracts  from  $1,661,018  to  $2,288,140. 
The  Westinghouse  Electric  Corporation's  affihate  dehvered  its  100 
canisters  by  the  end  of  1990,  and  the  other  contractor  deUvered  10,  but 
none  of  the  1 10  camsters  was  acceptable.  wsRC  subsequently  released 
Bechtel  National  from  the  effort  to  resolve  the  canister  problems  and 
terminated  the  nonaffiliated  contractor's  contract  due  to  changing 
requirements.  wsRC  plans  to  use  all  of  the  canisters,  except  one  damaged 
by  a  fall  from  a  truck,  for  testing;  however,  some  of  the  testing  includes  a 
radioactive  substance,  and  none  of  the  canisters  has  been  approved  for 
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tests  involving  radioactive  substances,  wsrc  paid  its  affiliate 
$1,276,708 — the  full  contract  amount  plus  a  fee,  and  wsrc  paid  the 
nonaffiliated  contractor  $565,765  for  terminating  the  contract  after 
receiving  the  first  10  camsters. 

Additionally,  the  failure  of  the  affiliate's  100  canisters  to  meet 
specificcitions  for  holding  high-level  radioactive  waste  is  due  in  part  to  the 
lack  of  attention  given  to  wsRc's  October  1989  nonconformance  report  on 
the  first  10  canisters  manufactured  to  meet  the  revised  specifications. 
After  Bechtel  National's  satisfactory  inspection  of  the  first  10  canisters 
manufactured  by  the  wsrc  affiliate  and  their  debvery  to  SRS,  wsrc  did  not 
inform  Bechtel  National  that  it  had  issued  a  nonconformance  report  on  all 
10  canisters.  Unaware  of  the  nonconformance  report,  Bechtel  National 
directed  the  affiliate  to  proceed  with  the  manufacture  of  the  remaining  90 
canisters.  Bechtel  National  subsequently  learned  of  the  report  in  1991  after 
all  the  canisters  were  delivered  to  SRS.  wsrc  received  the  report  in 
October  1989  but  did  not  close  it  out  until  October  1991. 

Example  D.  This  example  involves  wsRc's  and  doe's  monitonng  of  several 
of  BSRl's  noncompetitive  intercompany  transfers.  Before  fiscal  year  1992, 
BSRi  acquired  about  $35  million  in  services  directly  from  Bechtel  Nationcd, 
Inc.,  without  purchase  orders  or  sole-source  justifications  showing  that 
Bechtel  National  was  the  only  source  that  could  provide  the  services. 
Moreover,  BSRi  did  not  document  that  the  services  were  received  or  that 
they  were  acceptable.  In  1992,  a  wsRC  internal  review  reported  that 
adequate  control  procedures  and  management  oversight  had  not  been 
estabhshed  to  properly  plan  for,  procure,  monitor,  and  pay  for  bsri's 
acquisitions  from  Bechtel  National.  The  wsrc  General  Counsel's  office  had 
sole  responsibility  for  authonzing,  reviewing,  and  approving  payments  for 
these  acquisitions,  bsri  was  processing  authorizations  for  Bechtel 
National's  services  through  a  contract  administration  branch  within  the 
wsrc  General  Counsel's  office  on  the  basis  of  signature  approvals  instead 
of  through  the  wsrc  Procurement  Department.  The  review  reported  that 
there  was  an  improper  separation  of  duties  in  acquinng  Bechtel  National's 
services  and  approving  payment  of  the  invoices  for  those  services.  The 
review  also  reported  adequate  reviews  of  supporting  invoice 
documentation  were  not  performed  before  or  on  an  after-the-fact  basis, 
and  the  invoices  were  paid  using  a  payment  method  for  acquisitions 
without  purchase  orders  that  did  not  involve  the  Procurement  Department 
or  minimize  the  possibility  of  duplicate  payments.  The  review  stated  that 
all  Bechtel  National  invoices  should  utilize  the  traditional  purchase 
order-based  disbursement  approach  to  ensure  that  invoiced  costs  are 
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properly  monitored  and  tracked.  Several  examples  illustrate  various 
problems  involving  bsri's  acquisitions. 

Reviews  of  cost  invoices  since  fiscal  year  1991  disclosed  substantial 
amounts  of  improper  costs.  A  review  by  wsRC's  Subcontract  Accounting 
Branch  of  $3,469,000  invoiced  by  Bechtel  National  in  fiscal  year  1992 
identified  $291,592  in  unallowable  costs,  $51,900  in  charges  from  prior 
years  that  may  have  already  been  paid,  and  about  $500,000  in  charges  for 
subcontracting  and  consulting  services  prohibited  by  the  BSRl  contract. 
Additionally,  wsRC's  Subcontract  Accounting  Branch  withheld  payment  on 
a  $67,024  cost  overrun  and  questioned  $945,930  of  charges  in  excess  of  the 
amount  authorized  for  K-reactor  restart  geotechnical  services.  The  excess 
charges  include  about  $375,000  of  the  prohibited  subcontract  costs 
identified  in  the  above  review.  However,  as  of  September  30,  1993,  WSRC 
had  not  made  a  decision  on  whether  to  recover  the  questioned  costs. 

Additionally,  our  limited  review  of  selected  BSRI  intercompany  transfers 
found  similar  problems.  For  example,  subcontract  costs  in  the  BSRi 
contract  included  $426,238  for  an  accounting  firm's  services  provided  in 
fiscal  year  1991.  Due  to  a  hiring  freeze,  wsRC  first  obtained  consulting 
services  from  this  firm  through  an  engineering  work  request  issued  by  its 
design  contractor  at  srs.  The  consulting  services,  obtained  to  support  the 
implementation  of  a  consolidated  labor  system,  were  provided  through  the 
contractor's  engineering  work  request  from  March  1990  to  April  1991  at  a 
cost  of  $1,083,007.  Subsequently,  after  the  design  contractor's  contract 
expired  at  the  end  of  March  1991,  wsrc  submitted  a  requisition  to  continue 
the  accounting  firm's  consulting  services  under  a  new  subcontract.  Later, 
WSRC  dropped  the  subcontract  because  of  the  timing  required  for  executing 
it.  However,  because  of  the  need  to  maintain  the  accounting  firm's 
employees  in  an  active  role  of  analyzing,  training,  and  administering  the 
new  consolidated  labor  system,  wsrc  had  BSRi  authorize  Bechtel  National 
to  provide  the  accounting  firm's  services,  since  Bechtel  National  already 
had  an  existing  agreement  with  the  accounting  firm.  Hourly  rates  of  the 
assigned  accounting  firm's  staff  were  $243  ($1,944  per  day)  for  one  partner 
and  one  manager;  $168  ($1,344  per  day)  for  five  associates;  and  $68  for  one 
associate.  All  of  the  staff,  except  the  one  with  the  $68  hourly  rate,  had 
equivalent  daily  rates  exceeding  doe's  review  threshold  for  wsrc 
consultants.  According  to  a  BSRI  official,  the  hourly  rate  was  $68  for  one 
associate  because  the  associate  was  (1)  new  and  (2)  lived  in  the  area, 
which  further  reduced  expenses  included  in  the  hourly  rate. 
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In  1992,  wsRC  implemented  procedures  to  improve  control  of  BSRi's 
intercompany  transfers  from  Bechtel  National.  However,  problems  with 
controlling  these  transfers  have  continued,  as  evidenced  by  cost  growth 
and  deviations  from  procurement  policy  and  procedures.  The  cost  growth 
is  due  to  a  number  of  factors,  such  as  inadequate  task  definitions  and 
changes  in  requirements.  For  example,  bsri  acquired  design  services  for 
repairs  to  SRS'  Par  Pond  dam  from  Bechtel  National  in  November  1992  at  a 
cost  of  $157,072.  The  cost  subsequently  increased  to  $200,520  in 
February  1993  because  Bechtel  National  had  (1)  charged  $74.50  per  hour 
for  technical  services  from  the  very  start  instead  of  the  $54  called  for  in 
the  $157,072  contraict,  (2)  increased  the  hourly  rate  for  technical  services 
to  $85  per  hour  in  early  February  1993,  and  (3)  received  an  increase  of  136 
hours  in  the  number  of  hours  of  technical  services.  The  cost  increase  was 
contained  at  $200,520  by  reducing  the  number  of  Bechtel  National  trips  to 
SRS,  transferring  some  of  the  remaimng  nontechnical  work  back  to  bsri, 
and  reducing  computer  hours.  The  increase  in  the  hourly  cost  of  technical 
services  was  attributed  to  the  need  to  use  more  senior  and  experienced 
engineers. 

DOE  had  not  reviewed  and  approved  any  of  bsri's  intercompamy  transfers 
as  of  September  30,  1993.  wsRC's  procurement  procedures  did  not  provide 
for  DOE  review  before  fiscal  year  1993.  wsRC's  revision  of  its  procurement 
procedures  in  April  1993  required  that  doe  review  bsri's  intercompany 
transfers  exceeding  $500,000.  wsRC  officials  informed  us  that  none  of  the 
subsequent  intercompany  transfers  had  exceeded  the  $500,000  threshold 
as  of  June  1993.  In  the  past,  some  intercompsiny  transfers  between  bsri 
and  Bechtel  National  that  did  not  exceed  $500,000  experienced  cost 
growth  well  in  excess  of  the  threshold.  For  example,  a  $200,000 
intercompany  transfer  approved  in  August  1992  for  geotechnical 
investigations  at  SRs'  new  Replacement  Tritium  Facility  had  increased  to 
about  $800,000  in  December  1992.  Furthermore,  this  intercompany 
transfer  included  costs  for  subcontracting  and  consulting  services.  The 
consultant's  daily  rate  of  $1,080  also  exceeded  doe's  review  threshold  of 
$1,000  for  WSRC  consultants  at  that  time.  Subsequently,  in  December  1992 
WSRC  disapproved  the  costs  invoiced  for  consulting  services,  but  it  did  not 
address  Bechtel  National's  invoiced  subcontracting  costs.  Since  then,  wsRC 
has  also  disallowed  some  subcontracting  costs  charged  in  1993.  For 
example,  $61,446  of  $80,838  (about  76  percent)  that  bsri  invoiced  wsRC  for 
labor  relations  and  safety  support  was  disallowed  because  the  cost  was  for 
subcontracting  and  consulting  services. 
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As  a  result  of  increased  scrutiny  of  bsri's  intercompany  transfers,  wsKC  has 
implemented  new  procedures  to  improve  its  control  over  them.  This 
action  resulted  in  wsRC's  (1)  not  approving  bsri's  fiscal  year  1993  estimate 
of  about  $7.7  million  in  planned  intercompany  transfers  from  Bechtel 
National  and  (2)  providing  only  interim  funding  of  $678,577  for  16  selected 
Bechtel  National  intercompany  transfers  In  addition,  in  an  August  18, 
1993,  letter  to  WSRC,  doe  established  that  all  of  bsri's  intercompany 
transfers,  regardless  of  dollar  value,  are  to  be  submitted  to  doe  at  SRS  for 
approval. 

Example  E.  This  example  involves  two  of  wsrc's  intercompany  transfers 
for  legislative  monitoring  and  doe  headquarters  liaison  activities  in 
Washington,  D.C.  The  two  intercompany  transfers,  the  first  for  $336,000 
and  the  second  for  $62.5,000,  provided  the  services  of  the  Westinghouse 
Government  Business  Development  Office  on  a  continuous  basis  from 
January  1989  through  September  30,  1993.  The  first  intercompany  transfer 
for  these  services,  issued  under  the  Westinghouse  Electric  Corporation's 
transition  contract,  ran  from  January  1989  through  June  30,  1991,  although 
doe  had  approved  this  intercompany  transfer  only  through  December  31, 
1989.  Westinghouse  Electric  Corporation  approved  extensions  of  this 
intercompany  transfer  through  June  1991  without  going  through  wsRC's 
and  doe's  approval  processes.  Furthermore,  Westinghouse  Electric 
Corporation  approved  the  extensions  of  the  first  intercompany  transfer  at 
the  same  time  that  doe  was  reviewing  and  dis^provtng  the  second 
intercompany  transfer.  Unaware  of  the  Westinghouse  Electric 
Corporation's  extensions  of  the  first  intercompany  transfer,  wsRC's 
Procurement  Department  submitted  the  second  intercompany  transfer  to 
DOE  for  approval  in  January  1990,  and  DOE  disapproved  it  in  October  1990 
and  again  in  September  1991.  doe  based  its  September  1991  disapproval  on 
the  contention  that  the  services  being  requested  represented  general  and 
administrative  costs  that  should  not  be  allowable  under  the  m&o  contract 

In  August  1992,  DOE  conditionally  approved  the  second  intercompsmy 
transfer,  not  to  exceed  $625,000,  for  the  period  from  February  1,  1990, 
through  September  30,  1993,  pending  a  function  review  by  the  Defense 
Contract  Management  Command's  Corporate  Administrative  Contracting 
Officer  for  Westinghouse  Electric  Corporation  in  Pittsburgh,  Pennsylvania. 
On  September  29,  1993 — more  than  1  year  after  the  conditional  approval 
was  granted — doe  verbally  requested  the  review  during  a  visit  to  SRS  by  the 
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Defense  Corporate  Executive-  for  the  Westinghouse  Electnc  Corporation. 
Also,  in  approving  the  $625,000,  doe  did  not  obtain  a  detailed  cost  estimate 
or  actual  costs  for  the  period  February  1,  1990,  through  June  30,  1992 — 29 
months  of  retroactively  approved  services.  In  its  August  1992  approval 
letter,  doe  requested  information  on  costs  charged  from  February  1,  1990, 
through  June  30,  1992,  and  stipulated  that  a  separate  request  for 
reauthorization  of  costs  would  be  required  for  fiscal  year  1994.  As  of 
September  30,  1993,  doe  had  not  received  any  information  on  prior  costs. 
On  the  basis  of  our  review  of  wsRC's  payment  records,  costs  for  the  period 
from  February  1990  through  August  1992  totaled  .$104,447.  Of  this  amount, 
about  $80,000  had  been  billed  and  paid  under  the  overlapping  extensions 
of  the  first  intercompany  transfer  that  had  not  been  approved  by  doe  or 

WSRC. 

As  of  September  30,  1993,  wsRc's  payment  records  showed  that  wsRC  had 
paid  Westinghouse  Government  Business  Development  $182,74-5  ($1.50,611 
paid  from  August  1989  to  December  1991  under  the  fiist  intercompany 
transfer  and  $32,134  paid  as  of  September  30,  1993,  for  services  provided 
under  the  intercompany  transfer  approved  in  1992).  Additionally,  invoices 
totaling  $1 1,514  for  1991  services  and  $39, 158  for  1992  services  submitted 
in  January  1993  had  not  been  paid  as  of  September  30,  1993,  because  of 
insufficient  support.  According  to  the  Westinghouse  Government  Business 
Development  Director,  the  invoices  for  1991  and  1992  were  not  submitted 
until  1993  because  of  confusion  caused  by  a  reorganization  of  the  office, 
which  included  the  individual  who  should  have  submitted  the  invoices. 

On  the  basis  of  oiu:  review  of  wsRC's  and  doe's  records  and  discussions 
with  various  officials,  we  found  the  following: 

Legislative  monitoring  services  provided  for  wsRC  by  the  Government 
Business  Development  Director  in  the  Westinghouse  Government  Affairs 
Office  are  paid  by  wsRc's  intercompany  transfer.  According  to  the 
Westinghouse  official  within  the  Government  Affairs  Office  providing  the 
services,  similar  legislative  monitoring  services  provided  for  other 
Westinghouse  M&o  contractors,  such  as  for  the  Hanford  and  Idaho 
facilities,  are  paid  from  Westinghouse's  corporate  account,  not  from  any 
government  contract. 


-In  1992,  the  Defense  Logistics  Agency  implemented  the  Defense  Corporate  Executive  Program  to 
provide  a  corporate- wide  perspective  on  aJI  government  worl<  performed  by  designated  corporations 
The  Corporate  Administrative  Contracting  Officers'  and  Defense  Corporate  Executives'  functions  and 
responsibilities  were  consolidated  under  this  program,  and  the  assigned  Administrative  Contracting 
Officers  filled  the  new  Defense  Corporate  Executives'  positions 
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Extensions  of  the  first  intercompany  transfer  from  January  1,  1990, 
through  June  1991  were  not  approved  by  either  wsrc  or  doe.  The  first 
intercompany  transfer,  dated  February  13,  1989,  was  issued  under  the 
Westinghouse  Electric  Corporation's  transition  contract  dated 
September  26,  1988,  and  completed  April  13,  1989.  At  the  end  of  the 
transition  contract,  doe  approved  an  extension  of  the  intercompany 
transfer  through  December  31,  1989.  Subsequently,  in  1990  Westinghouse 
Electric  Corporation  approved  two  more  extensions  of  the  intercompany 
transfer  under  its  expired  transition  contract  that  extended  the 
intercompany  transfer  through  June  1991.  wsRC  and  Westinghouse  Electric 
Corporation  personnel  could  not  explain  the  approval  of  the  extensions. 
According  to  the  wsRC  Procurement  Manager,  the  person  approving  the 
extensions  was  an  employee  in  Westinghouse  Electric  Corporation's 
Pittsburgh  Office  who  is  no  longer  with  Westinghouse. 
DOE  and  WSRC  procurement  officials  did  not  have  knowledge  of  payments 
made  under  the  extensions  approved  by  Westinghouse  Electric 
Corporation.  wsRc's  Procurement  Department  did  not  assign  the 
intercompany  transfer  a  wsRC  purchase  order  number  when  wsrc  became 
the  M&o  contractor  in  April  1989,  even  though  doe  had  approved  its 
extension  through  December  31,  1989.  Since  wsRC's  Finance  Department 
could  not  make  payments  under  the  expired  Westinghouse  Electric 
Corporation  transition  contract,  it  used  a  payment  method  for  invoices 
without  a  purchase  order  to  make  payments  under  the  wsrc  contract. 
wsRc's  Finance  Department  continued  to  use  this  payment  method  to  pay 
the  invoices  received  under  the  Westinghouse  Electric  Corporation 
extensions,  including  four  invoices  after  the  end  of  the  extensions.  Copies 
of  the  invoices  referencing  the  appUcable  extension  went  to  wsRC's 
Administrative  Services  Manager,  but  not  to  wsrc's  Procurement 
Department.  The  wsrc  Finance  Department  official  responsible  for 
approving  the  invoices  said  he  knew  the  invoices  were  going  to  the  wsrc 
Administrative  Services  Manager  and  continued  to  approve  the  invoices 
for  payment,  anticipating  that  the  purchase  order  would  be  extended.  He 
stopped  approving  the  invoices  only  when  he  stopped  receiving  them. 
WSRC  did  not  have  detailed  estimates  to  support  funding  requested  for  the 
second  intercompany  transfer.  Initicdly,  in  January  1990  wsRC  requested 
$1.2  million  for  the  period  from  February  1,  1990,  through  January  31, 
1995.  Then,  in  March  1991  after  doe's  disapproval  of  the  initial  request, 
WSRC  requested  .$836,000  for  the  period  from  February  1,  1990,  through 
January  31,  1995.  doe  subsequently  approved  the  intercompany  transfer 
for  the  period  from  February  1,  1990,  through  September  30,  1993,  and 
proportionally  reduced  the  $836,000  to  $625,000  for  the  reduction  in  the 
requested  and  approved  period,  wsrc's  Administrative  Services  Manager 
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said  that  he  requested  the  amounts  based  on  "covering  something  big  if  it 
happens  instead  of  detailed  estimates." 

wsRC  paid  invoices  for  office  rent  without  obtaining  documentation 
supporting  the  basis  for  the  charges.  The  files  of  Westinghouse's 
Government  Business  Development  Director  showed  that  the  monthly 
office  rent  of  $2,543  charged  to  wsRC  in  1990  and  1991  was  not  for  the 
purpose  of  providing  office  space  for  personnel  employed  in  Washington, 
D.C.  Rather,  the  payment  was  for  space  that  could  be  used  by  wsRC  visitors 
if  they  came  to  Washington,  D.C.  The  $2,543  included  $1,258  for  space  rent 
and  $1,285  for  secretarial  salary  and  benefits,  office  maintenance,  office 
supplies,  postage  and  mailing,  furniture/fixtures,  office  rental  equipment, 
and  taxes.  According  to  Westinghouse's  Government  Business 
Development  Director,  no  documentation  was  available  on  actual  usage  of 
the  space. 

Even  after  doe  conditionally  approved  the  intercompany  transfer,  the 
Director's  1993  invoices  included  $3,613  for  a  legal  opinion  by  a  law  firm  in 
South  Carolina  on  whether  the  legislative  monitoring  intercompany 
transfer  may  have  constituted  unallowable  lobbying  costs.  The  opinion, 
dated  March  5,  1993,  stated  that  costs  may  be  aUowaible  contingent  on  a 
number  of  factors,  including  the  satisfactory  conduct  of  the  pending 
function  review  required  by  doe's  August  24,  1992,  letter  of  conditional 
approval.  According  to  Westinghouse's  Government  Business 
Development  Director,  his  superior,  who  is  a  registered  lobbyist, 
instructed  him  to  have  the  law  firm  review  the  acquisition.  Neither  doe  nor 
WSRC  had  requested  the  function  review  until  September  29,  1993. 
The  intercompany  transfers'  scopes  of  work  did  not  specify  the  number, 
length,  or  destinations  of  trips  to  be  authorized  annually  to  perform  the 
services  to  be  provided.  On  the  basis  of  the  files  we  reviewed, 
Westinghouse's  Govenmient  Business  Development  Director  charged  12 
trips  to  the  intercompany  transfers  during  a  4-year  period,  asserting  that 
each  trip  was  necessary  for  business  purposes.  However,  wsRC  officials  did 
not  request  all  of  the  trips  and  did  not  authorize  them.  In  addition,  the 
Director  incorrectly  charged  per  diem  to  the  intercompany  trjinsfers  by 
filing  inaccurate  travel  vouchers.  When  we  brought  the  incorrect  charges 
to  his  attention,  he  said  he  was  not  familiar  with  the  Federal  Travel 
Regulations  governing  per  diem  charges.  Furthermore,  he  said  that  on  at 
least  four  separate  occasions,  he  combined  personal  travel  with  business 
travel.  However,  the  vouchers  the  Director  submitted  to  wsRC  did  not 
clearly  indicate  any  separation  between  personal  and  business  travel.  As  a 
result  of  the  problems  we  brought  to  his  attention,  he  resubmitted  invoices 
for  his  travel  costs  in  calendar  years  1992  and  1993.  However,  wsRC  was 
still  questioning  the  resubmitted  invoices  as  of  September  30,  1993. 
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The  intercompany  transfers'  scopes  of  work  did  not  clearly  state  the 
services  to  be  provided.  For  example,  wsrc's  Administrative  Services 
Manager  said  that  the  following  types  of  support  cited  in  the  scope  of 
work  in  the  second  intercompany  transfer  were  not  clearly  stated: 
(1)  represent  Savannah  River  top  management,  as  appropriate,  with  doe, 
the  Office  of  Management  and  Budget,  and  the  Congress  on  key 
program/project  issues;  (2)  represent  Savannah  River  program/project 
management,  as  appropriate,  before  Washington-based  committees, 
groups,  etc.;  and  (3)  provide  technical  and  business  advice  to  Savannah 
River  managers  on  program/project  development  and  operational  matters. 

Before  1993,  actual  services  provided  to  wsrc  could  not  be  determined 
from  document  files,  wsrc  did  not  maintain  a  file  on  services  provided 
before  March  1993,  and  the  activity  files  of  Westinghouse's  Government 
Business  Development  Director  generally  did  not  identify  the  services  that 
he  provided  to  wsrc.  According  to  the  wsrc's  Administrative  Services 
Manager  and  Westinghouse's  Government  Business  Development 
Director,  various  services  were  provided  to  wsrc  on  a  continuous  basis. 

The  intercompany  transfers  did  not  require  any  specific  deliverables,  but 
the  Director  started  submitting  reports  to  wsrc  in  1993  under  the  second 
intercompany  transfer.  At  the  time  of  our  review,  doe  had  not  reviewed 
any  of  the  reports  submitted  to  wsrc.  We  obtained  some  examples  of 
reports  prepared  under  this  intercompany  transfer  and  sent  to  wsrc 
officials.  Several  were  "Washington  Update"  memorandums.  For  instance, 
the  May  18,  1993,  memorandum  briefly  discussed  the  following  six  topics: 
(1)  the  weapons  cleanup  issue  in  both  houses;  (2)  the  House  Science, 
Space,  and  Technology  Committee's  hearing  on  doe's  reorganization  bill; 
(3)  the  Senate  Energy  Committee's  markup  of  fusion  bill;  (4)  the  Senate 
Energy  Committee's  markup  of  S.  473;  (5)  the  Environmental  Protection 
Agency's  announcement  of  new  hazardous  waste  reduction  requirements; 
and  (6)  the  identification  of  President  Clinton's  science  team. 

As  a  result  of  various  identified  problems,  wsrc  has  initiated  a  number  of 
actions.  For  example,  in  a  July  29,  1993,  letter,  wsrc  requested  that  the 
Director  provide  additional  information  on  the  $3, 150  invoiced  for  the 
South  Carolina  law  firm's  services.  In  addition,  this  letter  requested  not 
only  that  future  invoices  comply  with  the  Federal  Travel  Regulations,  but 
that  the  following  information  be  submitted  with  each  invoice: 

Specific  activity/fiinction  performed. 
Date  of  activity/function  performed. 
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wsRc's  primary  contact  for  each  activity. 

Details  of  fees  (for  example,  hours  and  rates). 

Copies  of  travel  expense  reports,  purpose  of  trip,  who  authorized  it,  etc. 

In  addition,  due  to  the  problems  associated  with  the  intercompany  transfer 
approved  in  August  1992,  WSRC  billed  back  to  Westinghouse  Electric 
Corporation  all  $32,134  paid  under  the  intercompamy  transfer  as  of 
September  30,  1993.  Also,  the  wsRC  Subcontract  Technical  Representative 
assigned  to  this  intercompany  transfer  has  recommended  that  $150,000  of 
the  $625,000  obligated  for  this  intercompany  transfer  be  retained  as  a 
contingency  to  cover  any  1991  and  1992  costs  and  the  remaining  $475,000 
be  deobUgated.  According  to  the  Subcontract  Techiucal  Representative, 
no  discussions  have  been  held  on  billing  back  payments  made  under  the 
first  intercompany  transfer,  but  he  concurred  that  a  similar  case  might  be 
made  for  billing  back  some  of  those  paynients. 

WSRC  has  also  taken  actions  to  ensure  better  oversight  through  reduced 
funding  of  the  Westinghouse  Government  Business  Development 
Director's  services.  wsRC  submitted  a  third  intercompany  transfer  to  doe 
for  approval  with  a  1-year  period  of  performance  from  October  1 ,  1993, 
through  September  30,  1994,  in  the  amount  of  $53,61 1.  wsRC  limited 
funding  of  the  intercompany  transfer  by  basing  it  on  a  cost-price  analysis 
and  giving  it  a  Section  B  classification  that  disallowed  the  payment  of 
indirect  costs,  rather  that  the  Section  A  classification  that  had  been  given 
to  the  previous  intercompany  transfer.  The  Section  A  classification  allows 
the  payment  of  indirect  costs. 

Also,  on  September  30,  1993,  doe  stipulated  conditions  that  wsRC  must 
meet  before  doe  will  approve  the  third  intercompany  transfer  as  requested 
by  WSRC.  DOE  informed  wsRC  that  it  was  hmiting  approval  to  $4,500  for 
October  1993  and  that  further  extension  past  October  was  conditional  on 
wsRC's  providing  a  full  accounting  of  expenditures,  specifics  on 
deliverables,  and  controls  in  place  to  ensure  theit  only  proper  charges  are 
paid.  In  stipulating  the  conditions,  doe  stated  that  wsrc  stUl  had  not 
provided  the  accounting  of  expenditures  requested  in  doe's  August  24, 
1992,  letter  approving  the  second  intercompany  transfer  and  that  the 
General  Accounting  Office  had  raised  many  questions,  including  questions 
about  dehverables  and  payments. 

Example  F.  This  example  involves  a  wsRC  intercompany  transfer  for 
support  from  Westinghouse  Electric  Corporation's  Environmental  Health 
and  Safety  Services  Group.  Westinghouse  established  the  Environmental 
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Health  and  Safety  Services  Group  to  provide  services,  including  legislative 
monitoring  services,  to  its  doe  contractors.  The  Environmental  HejUth  and 
Safety  Services  Group  proportionately  allocates  its  budget  between  doe 
contractors  on  the  basis  of  their  contract  amount.  For  example,  the 
Environmental  Health  and  Safety  Services  Group  allocated  its  fiscal  year 
1991  budget  of  $903,891  between  six  doe  contractors; 
$159,000—20  percent— was  allocated  to  wsRC.  The  Group  spent  $772,638, 
of  which  WSRC  paid  $146,890,  or  about  19  percent  of  the  total  expenditures. 

The  Environmental  Health  and  Safety  Services  Group  has  continually  been 
nonresponsive  to  wsrc's  requests  for  support  for  invoices  and  other 
information.  For  example,  as  late  as  March  1993  wsRC  was  still  meeting 
with  the  Group  in  an  effort  to  reach  an  agreement  on  providing  support  for 
invoices.  Earlier,  when  wsRC  requested  certified  cost  and  pricing  data  for 
an  extension  of  the  intercompany  transfer,  the  Group  obtained  a  legal 
opinion  that  did  not  require  its  compUance  with  the  request,  and  it  did  not 
provide  the  data.  Furthermore,  the  Group  has  not  always  provided  details 
on  its  actual  services.  For  about  an  18-month  period  (from  July  1989  to 
December  1990),  the  Group  provided  no  reports  to  wsRC  on  its  services. 
Since  January  1991,  the  Group  has  provided  the  contractors  with  various 
information,  including  a  periodic  consolidated  report  giving  a  general 
overview  of  issues,  along  with  general  statements  on  visits,  meetings,  and 
assistance  applicable  to  each  doe  site. 

Additionally,  the  intercompany  transfer  has  been  continually  extended, 
and  the  funds  obligated  for  the  intercompany  transfer  substantially  exceed 
actual  costs.  This  intercompany  transfer,  which  started  in  July  1989,  has 
been  extended  to  March  31,  1994,  and  currently  totals  $941,852.  As  of 
September  30,  1993,  wsrc  had  paid  $477,264  for  47  months  of  services 
invoiced  through  May  1993,  leaving  a  total  of  $464,588  obligated  for  the 
remaining  11  months. 
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Chairman  Glenn.  Thank  you  very  much. 

Do  you  think  we  ought  to  have  M&O  contracts,  or  should  we  be 
moving  away  from  those?  I  don't  know  whether  everybody  under- 
stands M&O  contracts.  Basically,  they  are  where  the  contract  oper- 
ates on  a  cost  reimbursable  rather  than  a  fixed  price  basis,  with 
an  award  fee  often  added  based  on  DOE's  evaluation  of  the  contrac- 
tor's performance.  It  certainly  does  not  encourage  contractors  to 
keep  operating  costs  down. 

As  I  understand  it,  these  are  largely  a  hangover  from  way  back 
when  we  had  some  crises  in  the  country.  I  think  they  go  clear  back 
to  World  War  II,  basically,  where  we  had  to  get  things  done  fast, 
had  to  get  contractors  involved.  There  couldn't  be  any  fussing 
around  about  it,  no  negotiating  over  contracts,  just  do  it. 

Here  we  are  sitting,  all  these  years  later,  we  have  never  been 
able  to  eradicate  these.  Should  these  be  phased  out,  or  can  we 
make  M&O  contracts  so  they  can  work? 

Mr.  Rezendes.  We  have  not  been  a  big  supporter  of  M&O  con- 
tracting. It  is  a  legitimate  way  of  doing  business.  However,  we 
think  it  has  outlived  its  utility  in  the  Department  of  Energy. 

The  basic  problem  here  is  that  under  an  M&O  type  arrangement, 
the  contractor  basically  gets  a  letter  of  credit  with  his  entire  money 
for  the  year;  has  wide  discretion  and  indemnification  to  do  a  whole 
host  of  activities;  and  the  burden  then  shifts  to  DOE  to  have  ade- 
quate oversight,  information  systems  and  auditing  systems  in  place 
to  ferret  out  unallowable  costs  or  inappropriate  activities. 

Chairman  GLENN.  That  is  a  key  part  of  it. 

Mr.  Rezendes.  That  is  exactly  right.  It  shifts  the  burden  to  the 
Federal  Government.  In  most  contracting  situations,  it  is  just  the 
opposite,  where  you  have  the  Federal  Government  approving  plans, 
work  scopes  of  things  to  be  done,  monitoring  that  and  providing 
progress  payments  as  we  achieve  the  objectives  we  are  trying  to  in 
the  contract. 

In  DOE,  the  system  is  sort  of  turned  around.  As  I  said,  it  is  a 
legitimate  system,  but  it  is  an  onerous  system,  and  we  have  not 
seen  either  the  quantity  or  quality  of  skilled  staff  within  DOE  to 
effectively  manage  it,  or  the  information  systems  in  place  that  you 
would  need  to  ensure  that  the  Federal  Government  is  getting  what 
it  is  paying  for. 

Chairman  Glenn.  And  I  think  DOE  has  the  greatest  number  of 
M&O  contracts  of  any  agency  of  Government,  .  Is  that  correct? 

Mr.  Rezendes.  That  is  correct.  As  far  as  I  know,  they  have  52 
M&O  contracts,  which  results  in  about  150,000  contract  employees 
working  in  the  Department  of  Energy,  whereas  there  are  only 
20,000  Federal  employees.  But  even  that  20,000  Federal  employees 
is  a  little  misleading,  in  that  about  6,000  of  those  are  in  the  Power 
Marketing  Administrations,  producing  electricity. 

Chairman  Glenn.  The  figures  I  had  were  that  DOE  spends 
roughly  $16  billion  of  its  $18  billion  annual  procurement  budget  on 
52  M&O  contracts,  $16  billion  of  that  on  M&O  contracts.  Is  that 
correct. 

Mr.  Rezendes.  That  is  correct,  yes. 

Chairman  Glenn.  What  exactly  did  DOE  and  Westinghouse  Sa- 
vannah River  get  for  the  $1  million  that  you  found  they  spent  on 
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legislative  monitoring,  as  it  is  called,  by  Westinghouse's  Washing- 
ton office? 

Mr.  Rezendes.  Yes,  we  looked  at  that  rather  closely,  obviously, 
at  your  request,  and  we  are  not  impressed  with  the  quality  of  what 
we  got  out  of  that.  In  essence,  the  legislative  monitoring  basically 
resulted  in  some  memos  from  Washington  staff  here  back  to  Savan- 
nah River,  telling  them  about  various  activities.  In  my  opinion,  I 
think  if  they  would  have  subscribed  to  some  of  the  trade  press  jour- 
nals, they  would  have  gotten  the  same  quality  of  information  on  a 
more  timely  basis. 

Chairman  GLENN.  In  your  report  you  note  that  Westinghouse 
billed  DOE  for  $3,600  for  a  legal  opinion  from  a  South  Carolina  law 
firm  on  whether  the  company  was  violating  Federal  law  on  use  of 
Federal  funds  for  legislative  lobbying.  I  would  think  this  would 
suggest  that  Westinghouse  may  be  violating  at  least  the  spirit,  if 
not  the  letter  of  the  law.  Would  you  agree  with  that? 

Mr.  Rezendes.  It  was  not  the  intent  when  we  started  this.  Obvi- 
ously, our  intent  was  to  look  at  contract  performance  and  pay- 
ments. We  did  run  across  this,  and  we  brought  it  to  the  Commit- 
tee's attention  as  well  as  the  DOE. 

It  is  very  difficult,  as  I  understand,  from  a  legal  perspective  of 
trying  to  identify  whether  an  activity  could  in  fact  be  lobbying.  It 
gets  into  the  intent  of  the  individuals  and  what  the  information  is 
being  used  for. 

We  understand  Secretary  White  has  taken  this  seriously  and  in- 
tends to  do  some  follow-up  as  to  whether  in  fact  there  were  some 
violations  here  and  whether  they  need  to  be  pursued.  From  our 
perspective,  we  were  looking  at  whether  in  fact  the  costs  were  jus- 
tified. 

Chairman  Glenn.  Do  you  have  a 

Mr.  Hunt.  Mr.  Chairman,  I  would  like  to  add  something  here, 
too.  We  think  it  is  quite  surprising  that  the  Westinghouse  office 
here  in  Washington  would  have  a  contract  with  a  law  firm  in  South 
Carolina  to  look  at  a  procurement  that  was  already  approved,  to 
see  whether  it  possibly  could  be  constituted  as  lobbying  activities. 

The  opinion  that  came  back  said,  under  a  number  of  different  ca- 
veats, it  wouldn't  be  viewed  that  way. 

Chairman  Glenn.  You  said  would  or  would  not  be? 

Mr.  Hunt.  Would  not  be  viewed  that  way.  But  to  invoice  the 
Government  back  for  a  contract  of  $3,600  for  costs  that  we  are  al- 
ready paying  for,  we  don't  think  is  appropriate. 

Mr.  Rezendes.  And  this  gets  back  to  your  basic  thrust  of  M&Os. 
Here  the  burden  is  on  the  Federal  Government  to  ferret  these  out, 
decide  what  is  allowable  and  unallowable  after  the  fact,  rather 
than  under  most  Government  contracts  where  we  preapprove  the 
work  scope  as  to  what  they  are  going  to  do  under  the  contract. 

Chairman  Glenn.  We  have  a  prime  subcontractor  down  there, 
Bechtel  Savannah  River,  Inc.  It  acquired  $35  million  in  services 
from  its  parent  company,  Bechtel,  without  purchase  orders  or  docu- 
mentation that  services  were  provided.  Is  that  correct? 

Mr.  Rezendes.  That  is  pretty  much  correct. 

Chairman  Glenn.  Do  we  have  any  idea  where  the  $35  million 
went  or  what  was  done?  I  presume  there  were  some  services  per- 
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formed,  but  we  have  no  way  of  knowing  what  they  were.  Is  that 
correct? 

Mr.  Rezendes.  Well,  we  do  know  that  these  purchases  were 
made  without  purchase  orders  and  without  documentation  as  to 
whether  the  services  were  received  or  the  quality  of  the  services 
that  were  received. 

Westinghouse  themselves  found  problems.  They  looked  at  a  sam- 
ple of  about  $3.5  million  of  these,  and  found  $300,000  in  unallow- 
able costs,  $52,000  that  may  have  been  paid  in  a  prior  year,  and 
about  $500,000  that  was  for  services  that  were  prohibited  by  the 
contract.  We  also  found  $426,000  from  our  review  of  these  that 
were  prohibited  by  the  contract. 

Chairman  Glenn.  What  is  done  after  you  find  something  like 
that?  Has  there  been  any  corrective  action  taken? 

Mr.  Rezendes.  This  is  the  normal  process  that  DOE  has  to  go 
through.  Once  they  identify  them,  they  document  them,  then  they 
turn  around  and  they  disallow  the  cost  with  the  contractor  and  the 
contract  payments  are  reduced.  But  again,  the  burden  is  on  DOE 
to  ferret  these  out  and  to  try  to  recover  the  money  from  the  con- 
tractor after  the  fact. 

You  mentioned  that  audits  are  backed  up,  and  we  found  that  be- 
fore. We  have  looked  at  that  in  the  past.  Some  of  these  audits  on 
these  contracts  aren't  done  for  about  a  decade  after  the  contract  is 
complete.  Records  are  lost.  Memories  are  weak.  People  have  left 
both  the  contractor  as  well  as  DOE,  and  it  is  very  difficult  to  sort 
through  the  actual  facts  of  the  case.  In  most  cases,  when  they  can't 
decide  the  facts  of  the  case,  we,  the  Federal  Government,  end  up 
picking  up  the  cost. 

Chairman  Glenn.  But  do  you  feel  that  Westinghouse  really  had 
a  handle  on  whether  the  $35  million  that  Bechtel  claimed  was 
there,  do  they  have  a  handle  on  whether  it  was  spent  properly  or 
not?  You  said  they  objected  to  $400,000.  That  is  a  pretty  small 
amount  out  of  $35  million. 

Mr.  Hunt.  Mr.  Chairman,  I  think  to  Westinghouse  Savannah 
River's  credit,  it  had  done  quite  a  few  numbers  of  reviews  that  Mr. 
Rezendes  had  mentioned,  that  found  various  problems  over  a  pe- 
riod of  time.  I  think  as  a  result  of  those  problems  they  have  at- 
tempted to  get  back  into  better  control  of  the  situation  there. 

In  the  past,  DOE  had  no  monitoring  activities  at  all  with  the 
Bechtel  Savannah  River  procurements  with  Bechtel  National.  Now, 
as  a  result  of  the  activities  that  have  been  brought  forward  in  the 
reviews  by  the  IG  and  our  review,  there  is  a  lot  more  oversight 
being  provided. 

All  procurements  that  Bechtel  Savannah  River  has  vdth  Bechtel 
National  have  to  go  to  DOE  for  approval.  That  is  regardless  of  dol- 
lar value.  When  we  last  checked  in  December  of  1993,  there  still 
had  not  been  any  procurements  forwarded  to  DOE  for  approval, 
but  they  said  several  were  in  the  works. 

Chairman  Glenn.  Your  reported  noted  that  Westinghouse  Sa- 
vannah River  incurred  a  cost  overrun  of  $1.3  million  in  one  of  its 
affiliate  subcontracts,  and  rather  than  tell  DOE  about  that  over- 
run, they  just  moved  the  costs  into  another  one  of  its  subcontracts. 
Is  that  legal?  Is  that  fraud? 
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Mr.  Rezendes.  It  is  not  exactly  fraud.  This  gets  back  to  what  is 
allowable  and  not  allowable  in  the  contract,  and  the  way  it  works 
on  the  M&O  process.  The  contractor  incurs  the  cost,  DOE  audits 
it  at  the  end  and  decides  whether  in  fact  it  is  appropriate  and 
makes  adjustments. 

But  in  this  case  they  had  provided  Westinghouse  some  additional 
latitude  because  of  the  urgency  of  the  situation.  What  they  were 
doing  was  working  on  the  restart  of  the  reactors  to  produce  tritium. 
In  hindsight,  it  wasn't  so  urgent,  since  they  are  not  starting  those 
reactors  today.  But  at  the  time  it  was  viewed  as  urgent,  so  they 
gave  them  broader  discretion.  They  had  a  $12  million  contract  to 
do  some  work  in  terms  of  trying  to  get  those  reactor  restarted. 

The  odd  thing  to  us  is  that  they  had  two  contracts  going  on 
there,  with  the  same  people  working  on  both  of  those  contracts.  We 
have  a  difficult  time  differentiating  how  they  kept  track  of  who  was 
working  on  what,  when,  and  what  were  the  objectives  of  each  of 
the  two  contracts. 

Chairman  Glenn.  Is  this  problem  with  affiliate  contracting,  is  it 
unique  to  Savannah  River,  or  are  these  problems  pretty  much 
across  the  whole  gamut  of  operations  of  DOE? 

Mr.  Rezendes.  No,  they  are  not  at  all  unique.  We  found  prob- 
lems other  places.  The  IG  has  done  an  extraordinary  job  of  docu- 
menting this,  and  I  also  want  to  give  DOE  credit.  Through  their 
contract  performance  reviews  that  they  have  done,  not  only  at  Sa- 
vannah River  but  throughout  DOE,  they  have  documented  pretty 
well  that  these  problems  are  widespread  throughout  the  Depart- 
ment. 

Chairman  Glenn.  Mr.  Stalcup,  in  a  recent  report  GAO  raised  a 
number  of  concerns  about  the  IG's  new  plan  to  use  contractor  inter- 
nal audit  staff  to  conduct  reviews  of  contractor  costs.  The  GAO  also 
mentioned  that  the  IG  may  not  have  considered  all  of  the  alter- 
natives to  this  plan. 

What  do  you  think  is  the  best  approach  for  accomplishing  con- 
tract audits? 

Mr.  Stalcup.  Mr.  Chairman,  they  do  have  many  options  at  hand 
that  they  can  use.  Use  of  internal  audit  staffs  of  the  contractors  is 
one  option,  and  can  be  of  use  at  times. 

Chairman  Glenn.  That  would  be  the  most  immediately  avail- 
able, I  would  presume,  wouldn't  it? 

Mr.  Stalcup.  I  think  so.  We  issued  a  report  back  in  September 
of  last  year  that  mentioned  other  alternatives,  though,  that  would 
include  use  of  IG  staff  to  do  the  allowable  cost  audits;  possibly  hav- 
ing some  of  those  audits  done  by  DCAA;  or  having  the  IG  contract 
with  independent  external  auditors  to  have  that  work  done. 

Another  option  would  be  to  require  audited  financial  statements 
of  Ener^s  contractor-operated  facilities  that  would  include  steps 
to  cover  allowable  costs.  Again,  an  effective  audit  strategy  may  en- 
tail the  use  of  each  of  these  options  or  a  combination  thereof. 

In  light  of  recent  efforts  to  reduce  the  size  of  the  Federal  work 
force,  arguably  that  might  increase  the  viability  of  going  to  outside 
contractors.  Whatever  strategy  is  decided  upon,  it  needs  to  be 
based  on  a  thorough  review  and  analysis  of  the  cost  of  all  of  the 
alternatives. 
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Chairman  Glenn.  In  the  same  report,  GAO  stated  that  DOE  con- 
tracts did  not  incorporate  the  most  basic  standard  clauses  requir- 
ing the  contractors  to  follow  good  financial  management  practices. 
Now  you  wouldn't  think  you  would  have  to  have  that  written  in  a 
contract,  but  that  was  not  included. 

For  example,  contractors  did  not  have  to  establish,  were  not  re- 
quired to  establish  adequate  property  management  systems  to  pro- 
tect Government  assets,  or  follow  generally  accepted  accounting 
principles  when  reporting  the  results  of  their  operations.  I  under- 
stand that  DOE  is  attempting  to  change  future  contract  terms  and 
conditions,  but  because  most  contracts  are  long-term,  it  could  be  a 
while  before  the  Government  has  some  very  basic  protections. 

What  progress  has  DOE  made  on  this  issue?  How  many  con- 
tracts have  been  changed?  Do  you  know? 

Mr.  Stalcup.  We  have  not  updated  the  data  since  our  report 
came  out.  At  that  time  we  looked  at  44  contracts.  Eighty  percent 
of  those  either  did  not  include  very  important  standard  financial 
management  reporting  and  control  contract  clauses,  or  contained 
very  weak  substitutes. 

We  are  very  encouraged  by  Energy's  response  to  our  report,  that 
they  plan  to  begin  including  all  appropriate  standard  financial 
management  clauses  in  future  contracts.  For  example,  the  Energy 
CFO  now  must  review  and  approve  any  nonstandard  clauses.  We 
think  this  will  lead  to  fewer  deviations  from  those  standard 
clauses,  but  again,  these  changes  will  clearly  require  some  time  to 
achieve. 

Mr.  Rezendes.  I  want  to  add  a  little  bit  to  that. 

The  Contract  Reform  Team,  of  which  we  provided  advice  and 
counsel  while  it  was  going  on,  recognizes  this  problem.  They  recog- 
nized that  changing  the  contracts,  since  most  of  these  M&O  con- 
tracts last  for  5  years,  is  going  to  be  a  slow  process,  and  they  are 
trying  to  instill  incentives  and  disincentives  in  the  existing  con- 
tracts to  overcome  this. 

It  has  yet  for  us  to  see  how  that  is  going  to  work  out,  but  they 
recognize  the  problem  and  are  trying  to  do  something,  even  within 
the  parameters  of  the  existing  contracts. 

Chairman  Glenn.  As  a  result  of  the  CFO  Act,  in  response  to  the 
CFO  Act,  DOE  prepared  financial  statements  for  12  of  its  commer- 
cial activities  in  1993,  and  the  IG  contracted  out  the  financial  au- 
dits of  all  but  one  of  these  activities.  DOE's  audited  commercial  ac- 
tivities represent  only  about  20  percent  of  its  gross  budget  author- 
ity, since  DOE  does  not  require  its  integrated  contractors  to  pre- 
pare auditable  financial  statements. 

Given  its  limited  experience  to  date,  do  you  believe  that  DOE  has 
the  capacity  to  perform  a  Department-wide  overall  financial  audit 
as  envisioned  by  H.R.  3400? 

Mr.  Stalcup.  Our  experience  has  shown  that  agencies  need  to 
build  these  capabilities.  We  have  worked  with  you  and  your  staff 
over  the  past  3  years  in  seeing  that  done  at  a  number  of  agencies, 
including  Agriculture,  the  Department  of  Education,  the  Depart- 
ment of  the  Army,  but  it  is  our  feeling  that  without  a  legislative 
mandate  to  do  so,  DOE  probably  will  never  achieve  this  capability. 

Our  experience  has  shown  that  when  these  audits  are  under- 
taken, they  often  provide  a  very  valuable  learning  experience  not 
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only  for  the  auditors  themselves  but  for  agency  management. 
Again,  external,  independent  private  audit  firms  are  often  used  in 
the  transition  period  to  augment  IG  staff  resources,  to  get  these  au- 
dits done,  and  over  time  the  agencies  can  develop  a  number  of 
strategies  for  having  these  audits  in  place. 

Chairman  Glenn.  The  CFO  Act  was  termed  by  Mr.  Bowsher,  the 
Comptroller  General,  as  being  the  best  step  forward  in  financial 
management  in  the  last  40  years  in  this  country.  Those  are  his 
words,  not  mine.  They  were  given  in  testimony  here. 

It  isn't  going  to  mean  anything  unless  we  really  implement  it, 
and  yet  there  has  been  a  real  hesitancy  to  really  get  in  and  imple- 
ment it.  You  pointed  out  in  your  opening  statement  that  so  far  at 
DOE  we  still  have  an  Acting  CFO.  We  are  one-fourth  of  the  way 
through  this  administration  right  now,  a  little  over  one-fourth  of 
the  way  through  this  first  term,  and  I  think  we  all  agree  that  DOE 
needs  a  confirmed  CFO  so  they  can  really  get  in  and  tackle  these 
things  on  a  permanent  basis. 

Let  me  move  on.  Environmental  Restoration  Management  Ad- 
ministration, contracting  and  administration:  in  December  of  1993 
you  reported  that  the  ERMC  approach  could  be,  "seriously  jeopard- 
ized unless  DOE  meets  its  own  estimates  of  the  number  of  quali- 
fied staff  and  adequately  trains  them  to  oversee  the  environmental 
restoration  management  contractors." 

What  is  your  assessment  today?  Is  the  Department  moving  for- 
ward to  sufficiently  address  your  recommendations? 

Mr.  Rezendes.  We  are  impressed.  We  are  impressed  with  the 
fact  that  I  testified  a  couple  of  months  ago  before  another  commit- 
tee, and  Tom  Grumbly  announced  at  that  hearing  that  they  were 
acquiring  400  new  Federal  employees  to  address  the  contracting 
problems,  especially  as  they  relate  to  environmental  restoration,  for 
1995,  and  that  they  will  hire  an  additional  800  the  following  year. 

As  you  know,  the  ERMC  concept  on  environmental  restoration 
corrects  some  of  the  problems  we  are  talking  about  under  an  M&O 
system.  Under  the  ERMC  approach,  unlike  the  M&Os,  where  the 
M&Os  are  cost  reimbursement  and  there  is  an  audit  after  the  fact 
and  the  DOE  oversight,  under  these  environmental  restoration  con- 
tracts, basically  what  happens  is  the  contractor  is  basically  pro- 
vided progress  payments  on  a  monthly  basis,  based  on  his  progress 
in  achieving  results. 

What  that  does  is,  as  I  mentioned  earlier,  it  *6quires  sufficient 
Federal  employees  with  the  expertise  to  review  these  invoices  as 
they  come  in  every  month  and  process  them  on  a  timely  basis  to 
pay  the  contractor.  DOE  recognizes  that  there  is  a  weakness  there, 
both  in  terms  of  the  staffing  as  well  as  the  training  of  existing  peo- 
ple, and  they  are  working  to  fix  that. 

Chairman  Glenn.  It  is  an  enormous  job,  and  I  don't  think  most 
people  have  really  had  this — it  hasn't  sunk  in  on  most  people, 
about  what  a  big  job  we  are  talking  about  and  how  long  it  is  going 
to  be.  I  think  DOE  has  to  obviously  set  up  to  manage  this  thing 
over  a  long  haul. 

This  started  out  back  some  years  ago  with  our  interest  in 
Fernald  in  Ohio  and  what  was  wrong  there,  and  I  really  didn't  take 
too  seriously  what  some  of  the  people's  complaints  were  until  I 
went  out  and  looked  and  found  that  the  situation  there  was  even 


60 

worse  than  they  had  said  it  was,  and  we  got  some  corrective  action 
started  there  at  least. 

Then  we  thought  we  would  look  into  the  rest  of  the  system,  be- 
cause I  couldn't  believe  things  were  as  bad  in  other  places,  and  so 
we  asked  GAO  to  look  at  some  of  these  things,  as  you  are  aware. 

Mr.  Rezendes.  Right. 

Chairman  Glenn.  I  am  just  recounting  a  little  of  this  for  the 
record  here,  but  I  think  we  have  a  stack  maybe  2  feet  high  of  GAO 
reports  now,  all  across  the  nuclear  weapons  complex. 

Back  in  those  days  the  big  emphasis  was  on,  "The  Russians  are 
coming,  the  Russians  are  coming,  we  have  got  to  produce  fission 
material,"  and  I  was  part  of  that  just  like  everybody  else.  We  didn't 
pay  any  attention  to  issues  like,  "What  are  you  going  to  do  with 
the  waste?"  "Put  it  out  behind  the  plant,  we  will  worry  about  that 
later."  That  was  basically  the  attitude  all  across  the  whole  complex. 

And  then  we  got  into  Fernald  and  got  into  all  your  studies  you 
did  for  us  through  the  years,  and  we  find  that  we  not  only  had 
more  problems  in  other  places — Rocky  Flats,  Hanford,  Savannah 
River,  and  other  places — and  we  started  out,  as  I  recall,  we  esti- 
mated it  was  something  like  $8  to  $10  billion  it  was  going  to  cost 
to  clean  this  whole  thing  up. 

Then  we  got  into  defining  this  and  characterizing  the  sites  and 
what  was  really  going  to  be  required,  and  it  has  raised  it  to  now 
we  estimate  that  it  will  take  a  20-  to  30-year  period  and  be  some- 
where over  $200  billion  to  clean  sdl  this  up. 

And  the  reason  I  point  this  out  is  because,  it  is  not  to  just  re- 
count the  work  that  the  Committee  has  done  and  that  you  have 
done  on  this,  but  to  point  out  that  DOE  has  to  set  up  an  organiza- 
tion to  manage  this  thing,  or  it  won't  get  the  job  done.  We  don't 
even  know  how  to  do  some  of  these  things  yet,  and  it  is  going  to 
be  at  least  $200  billion  and  at  least  20  years,  by  the  best  experts 
that  we  have  to  give  us  advice  in  this  area. 

That  is  an  enormous  expenditure,  and  not  only  expenditure,  but 
it  is  of  tremendous  importance  to  the  country  that  we  get  these 
things  cleaned  up.  DOE  is  going  to  have  to  set  up  to  monitor  those 
things,  and  it  is  going  to  have  to  be  done  properly. 

Mr.  Rezendes.  I  totally  agree.  I  think  that  $200  billion  may  be 
the  low  side. 

Chairman  Glenn.  Yes.  Well,  I  think  so.  Every  time  we  have  got- 
ten into  this,  every  time  there  is  a  new — you  know,  about  2  years 
ago  the  estimate  was  $160  billion. 

Mr.  Rezendes.  Correct. 

Chairman  Glenn.  Then  it  went  from  $160  billion  to  $200  bilhon. 
Now  $200  billion  is  the  floor,  from  the  figures  that  we  get,  so  who 
knows  where  the  thing  winds  up. 

But  the  overall  point  I  wanted  to  make  this  morning  is  not  just 
to  recount  the  figures,  but  to  stress  how  important  it  is  that  DOE 
set  up  a  proper  management  function  to  oversee  this  thing,  because 
most  of  it  is  going  to  be  done  by  contracting  with  other  folks  to  do 
this  job.  DOE  does  not  have  the  in-house  expertise  and  the  in- 
house  people  to  actually  do  this,  so  it  is  going  to  be  contracted  out, 
and  how  we  do  it  is  going  to  have  to  follow  some  patterns  that  I 
presume  we  are  in  the  process  of  setting  up  here. 
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Mr.  Rezendes.  Right,  and  I  think  that  is  particularly  important 
over  the  next  couple  of  years,  when  we  are  moving  from  the  inves- 
tigation phase  to  the  actual  decision  as  to  how  we  are  actually 
going  to  start  construction  and  remediation.  That  is  where  the  big 
dollars  start  to  kick  in,  over  the  next  2  to  3  fiscal  years. 

Chairman  Glenn.  The  use  of  contractors  for  support  services — 
accounting,  property  management,  payroll  processing,  legal  ad- 
vice— at  DOE  has  grown  significEintly  over  the  past  several  years. 
I  believe  the  figures  we  have  are  that  it  currently  stands  around 
$750  million  annually  spent  for  those  service  functions.  Is  that 

Mr.  Rezendes.  Yes,  and  that  is  a  dramatic  increase.  Maybe  a 
decade  ago  it  was  probably  less  than  $100  million. 

Chairman  Glenn.  Unfortunately,  characteristics  common  to 
DOE's  support  service  contracts  include  lack  of  explicit  incentives 
for  quality  performance  and  cost  controls,  and  vaguely  defined 
work  requirements,  among  other  problems,  as  you  have  pointed 
out.  GAO  has  identified  problems  with  other  agencies'  use  of  sup- 
port service  contracts. 

Do  you  have  any  comments  about  DOE's  recommendation  in  this 
report  to  reduce  the  use  of  support  service  contracts  and  implement 
performance-based  measurements  for  those  that  are  retained? 

Mr.  Rezendes.  Yes.  We  are  supportive.  We  like  that.  I  think  they 
have  already  started  a  process  where  they  are  going  to  do  a  10  per- 
cent, targeting  a  10  percent  reduction  in  just  support  service  con- 
tract use. 

More  importantly,  they  are  trying  to  address  what  you  hit  on  in 
your  opening  statement,  in  your  question  here,  which  is  that  these 
contracts  are  usually  vague.  What  has  happened  is  that  they  are 
vague  because  DOE  hasn't  clearly  defined  exactly  what  they  want 
to  do,  and  so  the  contractors  have  broad  objectives  and  they  are 
usually  based  on  an  hourly  basis  or  some  time  period. 

As  those  contracts  are  better  defined,  as  performance  measures 
are  put  in  specifically  as  to  what  we  want  to  achieve,  then  the  con- 
tractors can  come  in  with  more  focused  proposals  and  more  than 
likely  cheaper  ones. 

Chairman  Glenn.  We  have,  as  I  have  already  pointed  out,  we 
have  had  a  long  history  of  holding  hearings  on  chronic  problems  in 
the  area  of  personal  property  management  at  the  Department  of 
Defense.  GAO  has  testified  at  many  of  these  hearings. 

It  seems  to  me  that  DOE's  personal  property  mishaps  may  be 
just  about  as  bad  as  those  at  DOD.  Would  you  agree?  Do  you  have 
any  figures  to  give  us  on  that? 

Mr.  Rezendes.  I  don't  have  any  quantified  figures.  I  know  the 
IG  has  quantified  this  a  little  better  than  we  have.  We  have  been 
two  places  so  far,  Lawrence  Livermore  and  Rocky  Flats,  and  both 
places  we  have  been,  we  have  found  problems  in  terms  of  either  the 
inventories  not  being  done,  property  being  lost  or  unaccounted  for. 

At  Rocky  Flats,  for  example,  we  found  that  they  could  not  iden- 
tify some  property,  and  I  think  about  $12  million  there,  and  they 
also  had  an  additional  $16  million  that  they  lost  documentation  for, 
which  we  think  once  they  go  through  and  do  the  analysis,  they  will 
find  that  a  good  part  of  that  will  have  to  be  classified  as  lost  or 
stolen.  This  is  a  common  problem  throughout  all  the  complex. 
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Chairman  Glenn.  Your  most  recent  audit  on  Rocky  Flats  points 
to  a  scandal  there,  too,  I  think.  We  have  fork  lifts,  we  have  cam- 
eras, we  have  a  semi-trailer,  some  1,800  pieces  of  computer  equip- 
ment that  are  missing  or  can't  be  found  or  are  not  in  inventory  or 
just  gone.  Is  that — did  people  just  steal  these  things,  or  is  that 
just — do  you  feel  the  equipment  is  still  there  but  it  is  just  not  on 
somebody's  inventory  list,  or  what? 

Mr.  Rezendes.  Both.  In  fact,  we  have  our  Office  of  Special  Inves- 
tigations that  is  in  fact  looking  at  some  criminal  activity  there.  We 
may  be  able  to  talk  a  little  bit  about  that  in  the  next  couple  of 
months. 

But  it  gets  back  to  the  basic  problem  of  contractors  are  given 
wide  latitude,  DOE  doesn't  approve  their  property  management 
systems.  At  Rocky  Flats,  for  example,  we  had  Rockwell  Inter- 
national, that  their  system  was  never  approved,  DOE  never  gave 
them  the  money  they  need  to  effectively  establish  such  a  system, 
so  as  a  result  the  contractor  was  indemnified  and  we  couldn't  hold 
them  responsible  for  any  of  the  lost  property. 

EG&G  took  over.  When  they  came  in  a  complete,  wall-to-wall  in- 
ventory was  not  done  when  Rockwell  left,  so  again  we  don't  have 
a  basehne  to  which  to  hold  EG&G  responsible.  There  are  always 
mitigating  factors  at  most  of  these  facilities  where  the  contractor 
isn't  held  accountable  for  holding  Federal  property  to  the  same 
standard  that  they  would  hold  their  own. 

Chairman  Glenn.  We  had  things  that  you  dug  up  not  too  long 
ago,  another  report.  It  is  not  the  subject  of  Savannah  River  exactly, 
but  it  comes  under  DOE  nevertheless,  and  I  don't  know  whether 
all  these  things  have  been  corrected  yet  or  not.  You  may  be  able 
to  tell  me. 

In  reading  some  of  the  things  in  preparation  for  this  morning's 
hearing,  out  at  Lawrence  Livermore  national  Lab  we  had  a  $1  mil- 
lion sole-source  leasing  of  58  vehicles  at  Lawrence  Livermore  na- 
tional Laboratory  at  a  cost  IVi  times  what  would  have  been  paid 
if  the  vehicles  had  been  leased  from  GSA.  After  4  years,  Lawrence 
Livermore  retained  title  to  the  vehicles  yet  continued  to  bill  DOE 
the  leasing  rate,  and  Lawrence  Livermore  was  involved  in  a  bogus 
tire  repair  insurance  scheme  for  its  trucks. 

I  remember  those  very  well,  and  they  were  in  some  of  the  back- 
ground I  was  reading  this  morning  for  this.  Have  those  things  been 
corrected? 

Mr.  Rezendes.  Those  are  unforgettable  examples,  you  are  right. 

Chairman  GLENN.  Sure. 

Mr.  Rezendes.  Yes,  some  of  them  have. 

Chairman  GLENN.  Some  of  them? 

Mr.  Rezendes.  We  had  been  very  critical  of  the  contract  with  the 
University  of  California.  As  you  know,  the  contract  provided  for  in- 
demnification; allowed  them  to  do  a  lot  of  things  at  a  cost  reim- 
bursement without  being  held  accountable  for  various  activities. 

DOE  has  renegotiated  that  contract  with  the  University  of  Cali- 
fornia. Some  of  the  standard  clauses  like  property  management 
have  been  included  into  that  contract.  We  are  seeing  some  changes, 
both  by  the  University  of  California,  which  manages  Lawrence 
Livermore,  as  well  as  DOE.  Their  operations  office  in  San  Fran- 
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Cisco  looked  more  seriously  into  making  the  corrective  actions  on 
the  business  side  of  Lawrence  Livermore. 

We  have  not  been  back  there  lately  to  see  whether  there  are 
other  stories  such  as  the  ones  you  mentioned,  but  we  are  seeing 
progress. 

Chairman  Glenn.  There  is  another  one.  Lawrence  Livermore, 
they  sole-source  purchased  150  one-speed  high  strength  steel  bicy- 
cles from  Taiwan  at  a  cost  50  percent  higher  than  those  bikes  list- 
ed on  the  GSA  schedule.  They  weren't  special  requirements. 

I  have  been  to  Lawrence  Livermore,  been  at  that  lab  a  number 
of  times.  I  think  one  side  of  the  lab,  one  side  of  the  property  that 
the  lab  is  on,  may  be  as  much  as  10  to  15  feet  higher  than  the 
lower  end  of  the  whole  base,  and  so  you  didn't  need  a  lot  of  exotic 
bicycles  to  get  from  one  side  of  the  base  to  the  other.  I  compliment 
them  at  least  on  using  bicycles  instead  of  buying  automobiles  on 
their  favored  deal,  whatever  it  was,  but  did  they  correct  the  bicycle 
deal? 

Mr.  Rezendes.  On  that  example,  you  know,  they  had  an  accident 
on  a  bicycle.  Someone  was  making  a  turn  and  the  bicycle  frame 
bent,  so  they  came  up  with  these  extraordinary  specifications  as  to 
how  much  weight  a  bicycle  should  carry.  It  was  something  like,  I 
don't  know,  500  or  1,000  pounds,  and  some  of  the  manufacturers 
we  talked  to  domestically  said  they  didn't  even  have  equipment  to 
determine  whether  their  bikes  met  these  standards. 

We  like  to  half-jokingly  say  it  is  a  good  thing  they  didn't  get  into 
an  accident  with  an  automobile.  They  would  have  reinvented  that 
also,  bought  special  ones. 

But  some  of  that  is  coming  under  control.  As  I  said,  the  Univer- 
sity of  California  contract,  the  business  side  of  it,  some  of  the 
clauses  have  been  cleaned  up  and  it  has  given  DOE  greater  au- 
thorities to  take  action. 

We  will  be  issuing  a  report  very  soon,  within  the  next  couple  of 
months,  which  will  look  specifically,  clause-by-clause,  at  the  Uni- 
versity of  California  contract  and  tell  you  exactly  what  the  im- 
provements are  there  and  what  else  needs  to  be  done. 

Chairman  GLENN.  OK.  Well,  we,  as  I  indicated  earlier,  we  get 
very  tired  of  just  pointing  out  these  things,  not  having  anything 
done.  I  don't  even  know,  have  an  estimate  of  how  many  letters  I 
have  written  following  hearings  over  to  departments,  various  de- 
partments— DOD,  DOE,  and  others — "OK,  what  are  you  doing 
about  this?" 

Well,  then  we  wait  a  while  and  we  get  back  some  letter  that, 
'Tes,  we  are  working  on  a  plan  for  this,"  or  something,  and  then 
we  go  on,  letter  after  letter  and  year  after  year,  and  we  wind  up 
with  the  same  hearings  again. 

I  think  with  the  new  administration,  this  time  we  are  really  look- 
ing to  this  administration  to  really  do  some  substantive  things,  and 
I  am  hoping  that  we  can  use  these  hearings  as  a  kick-off  toward 
really  seeing  some  positive  action.  I  don't  know  whether  it  requires 
a  whole  re-do  of  the  M&O  concept  or  where  we  go  with  it,  but  I 
know  we  have  to  make  some  changes  and  make  things  operate  if 
we  are  going  to  have  the  faith  of  the  people  that  their  government 
is  working  like  it  is  supposed  to  work.  I  know  that. 
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Mr.  Rezendes.  I  would  leave  you  one  note  on  that,  is  that  we  are 
seeing  wholesale  reforms  at  DOE.  This  is  probably  the  most  con- 
certed, substantive  reform  we  have  seen  ever  since  M&Os  were  es- 
tablished at  that  department,  probably  in  its  50  years. 

Chairman  Glenn.  All  right.  Good.  Well,  I  am  glad  to  hear  that. 
Thank  you  very  much. 

Mr.  Rezendes.  Thank  you,  sir. 

Chairman  Glenn.  We  may  have  additional  questions  for  you 
after  we  have  reviewed  the  record.  If  you  could  get  back  to  us  with 
replies,  we  would  appreciate  it  very  much. 

Chairman  Glenn.  Next,  the  Honorable  John  Layton,  Inspector 
General,  Department  of  Energy. 

Mr.  La3^on,  we  welcome  you  this  morning,  look  forward  to  your 
testimony,  and  if  you  would  introduce  your  colleagues  you  brought 
with  you  this  morning  for  the  record,  we  would  appreciate  it  very 
much. 

TESTIMONY  OF  JOHN  C.  LAYTON,  INSPECTOR  GENERAL,  U.S. 
DEPARTMENT  OF  ENERGY,  ACCOMPANIED  BY  CHARLES 
JACKSON,  INSPECTOR;  AND  LAUREN  McDERMOTT,  AUDITOR 

Mr.  Layton.  I  would  be  delighted,  Mr.  Chairman.  This  morning 
I  have  with  me  Charles  Jackson,  an  inspector  from  our  office  who 
is  our  property  expert;  and  I  have  Lauren  McDermott  with  me, 
who  is  an  auditor  in  our  office. 

Chairman  Glenn.  Good. 

Mr.  Layton.  Mr.  Chairman  and  members  of  the  Committee,  I  am 
here  at  your  request  to  testify  on  contract  administration  and  fi- 
nancial management  at  the  Department  of  Energy. 

The  Department  of  Energy  is  perhaps  the  most  contractor-reliant 
agency  in  the  Federal  Government.  In  fiscal  year  1993  the  Depart- 
ment spent  $16  billion  on  its  management  and  operating  contracts. 

Just  over  a  year  ago,  in  testimony  before  the  House  Subcommit- 
tee on  Oversight  and  Investigations,  I  noted  that  our  reviews  had 
shown  that  the  Department  had  not  done  an  adequate  job  of  ad- 
ministering its  contracts.  Since  that  time,  subsequent  Office  of  In- 
spector General  reviews  have  been  critical  of  the  Department's  ef- 
fectiveness in  administering  these  contracts  and  ensuring  that  the 
contractors  use  sound  business  judgment. 

Secretary  O'Leary  recently  initiated  a  contract  reform  effort 
which  you  have  referred  to,  and  it  is  led  by  the  Deputy  Secretary 
White.  As  part  of  this  effort,  a  report  was  issued  in  February  of 
1994  which  identified  ways  to  make  contracting  work  better  and 
cost  less  at  the  Department  of  Energy. 

The  Office  of  Inspector  General  is  supportive  of  that  contract  re- 
form initiative.  Many  of  the  findings  of  the  Department's  reform 
team  parallel  issues  that  we  have  raised  in  our  reports  over  the 
last  10  years.  Today  I  will  discuss  some  of  the  recent  reports  we 
have  issued,  which  underscore  the  need  for  contract  reform  in  the 
areas  of  personal  property,  procurement,  and  contractor  account- 
ability. 

Problems  identified  in  our  reports  indicate  that  the  Department 
has  not  required  its  contractors  to  adhere  to  sound  property  man- 
agement practices.  This  is  significant  because  the  Department  cur- 
rently has  a  personal  property  inventory  valued  at  approximately 
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$13  billion.  Over  90  percent  of  this  property  is  in  the  possession  of 
contractors. 

Three  reports  issued  in  the  past  year  addressed  excess  personal 
property  problems  at  the  Fernald  Environmental  Management 
Project,  Sandia  National  Laboratory,  and  the  Rocky  Flats  plant.  At 
the  time  of  our  reviews,  these  three  facilities  had  declared  as  ex- 
cess over  13,000  items  of  personal  property  valued  at  $62  million. 

At  Sandia  and  Rocky  Flats  we  found  that  sound  property  man- 
agement practices,  including  proper  storage  and  maintenance  of  ex- 
cess property,  were  not  followed.  Usable  excess  property  was  stored 
outside.  Property  was  exposed  to  various  weather  conditions,  im- 
properly tagged  and  labeled,  and  in  some  cases  commingled  with 
property  from  radiologically  controlled  areas  or  with  items  that  re- 
quired radiological  screening.  We  also  found  that  controls  were  in- 
adequate to  ensure  that  property  in  usable  condition  was  made 
available  to  other  departmental  elements.  Federal  agencies,  and 
grantees. 

At  the  Fernald  project  we  found  the  contractor  had  inappropri- 
ately combined  usable  furniture  and  equipment  with  contaminated 
items,  and  sent  these  items  to  the  Nevada  test  site  for  burial  as 
low-level  waste.  As  a  result  of  not  having  adequate  excess  property 
management  systems,  the  value  of  Government  assets  was  dimin- 
ished and  opportunities  were  lost  to  re-use  valuable  property. 
Therefore,  the  Department  needs  to  implement  corrective  action  to 
ensure  that  controls  over  this  and  other  routine  business  manage- 
ment functions  are  adequate  to  safeguard  taxpayer-provided  assets. 

Chairman  Glenn.  Could  I  interrupt  you  just  a  moment  to  ask 
this:  On  these  contracts,  does  the  contractor  just  go  out  and  buy 
equipment  like  desks  and  chairs  and  things  locally,  or  are  they  re- 
quired to  go  through  GSA?  And  then  how  do  they  dispose  of  that 
equipment  if  an  office  is  closed  and  so  on,  or  is  that  all  very  vague? 
Is  that  covered  in  the  contracting  that  DOE  does  with  these  people 
to  begin  with? 

Mr.  Layton.  In  fact,  that  is  the  subject  of  another  report  we  have 
issued  which  is  not  included  in  today's,  and  it  doesn't  work  very 
well,  Mr.  Chairman.  We  are  supposed  to  use  the  best,  the  lowest 
cost,  get  the  best  buy.  The  DOE  M&O  contractor  is  supposed  to  use 
competitive  procurements,  and  we  have  advised  in  many  instances 
they  are  not  using  the  GSA  sources  which  would  be  the  least  cost. 
They  are  going  out  and  buying  it  on  the  open  market  to  suit  the 
needs  of  a  particular  individual,  or  the  tastes. 

Chairman  Glenn.  But  they  could,  if  they  wanted  to,  go  through 
a  GSA  representative  in  their  area,  right? 

Mr.  Layton.  That  is  correct.  They  could  use  GSA's  supply 
sources,  and  they  don't  always  do  that. 

Chairman  Glenn.  Is  there  a  requirement  for  them  to  check  with 
GSA  first,  before  they  buy  something? 

Mr.  Layton.  I  am  not  certain  of  the  exact  wording  in  the  con- 
tract, sir,  but  I  do  know  that  we  have  reported  that  it  has  not  hap- 
pened. They  are  not  using  the  GSA  services. 

And  you  mentioned,  on  the  disposal  they  are  supposed  to  follow 
the  normal  or  the  standard  Department  property  management  reg- 
ulations. That  would  require  an  adequate  excess  property  manage- 
ment program. 
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Chairman  Glenn.  Then  when  they  sell  stuff,  though,  sell  equip- 
ment, does  it  come  back  then?  Does  that  money  come  back  into 
Government? 

Mr.  Layton.  Yes,  sir. 

Chairman  Glenn.  To  reduce  the  cost  of  their  contract,  sup- 
posedly? 

Mr.  Layton.  It  goes  back  to  the  general  funds  of  the  Treasury 
or  to  a  particular  contract,  and  it  depends  on  different  cir- 
cumstances. In  fact,  the  excess  property  generated  in  1992  was 
$345  million  at  acquisition  cost.  They  declared  surplus — that  is, 
that  it  was  no  longer  needed  by  any  facility — in  that  same  year 
$355  million  of  property,  and  when  all  was  said  and  done,  trans- 
ferred to  other  Government  agencies,  to  other  users,  they  sold  ap- 
proximately $143  million  at  book  value  of  property  for  $7  million 
at  scrap  sales. 

Chairman  Glenn.  Well,  I  am  sure  it  was  used  equipment  by  that 
time,  but  that  is  pretty  used,  if  you  only  get  $7  million  out  of  $345 
million. 

OK,  fine.  Go  ahead.  I  am  sorry. 

Mr.  Layton.  At  the  Savannah  River  site  we  examined  the  au- 
thorization and  administration  of  noncompetitive  procurements 
placed  by  both  the  M&O  contractor  and  its  principal  subcontractor 
with  affiliated  companies.  Some  $94  million  of  these  affiliated  pro- 
curements were  awarded  from  1989  through  mid-1993. 

We  found  deficiencies  in  both  the  award  and  the  administration 
of  these  procurements.  Procurements  were  authorized  by  the  M&O 
without  cost  estimates,  without  scopes  of  work,  and  without  specific 
milestones  or  deliverables.  We  found  that  the  M&O  had  authorized 
the  subcontractor  to  charge  the  Government  with  indirect  costs 
that  were  specifically  unallowable  under  the  terms  of  the  sub- 
contract. 

In  three  procurements  reviewed,  we  identified  almost  $1  million 
of  indirect  costs  improperly  authorized  by  the  M&O.  Subsequent  to 
our  review,  we  were  informed  that  approximately  $300,000  of  this 
amount  had  actually  been  charged  to  the  Federal  Government. 

In  January  1994  we  reported  on  the  Department's  implementa- 
tion of  the  accountability  rule.  This  rule  was  a  revision  to  the  DOE 
procurement  regulations.  The  revision  was  intended  to  provide  for 
increased  contractor  award  fees  in  return  for  increased  accountabil- 
ity and  improved  performance. 

Fiscal  year  1992  was  the  first  year  in  which  the  accountability 
rule  changes  were  implemented.  The  Department  paid  increased 
fees  of  approximately  $22.8  million  for  five  M&O  contracts  included 
in  our  audit.  During  this  same  period,  the  award  fee  evaluation 
scores  showed  no  significant  improvement  in  performance  of  the 
same  contractors. 

In  addition,  it  cost  the  Department  and  these  contractors  $2.5 
million  to  administer  this  program,  even  though  less  than  $1  mil- 
lion in  avoidable  costs  were  identified  by  the  contractors.  In  spite 
of  the  increased  cost  to  the  Government,  the  Department  could  not 
document  any  significant  improvement  in  the  contractor  perform- 
ance. 

This  audit  was  cited  by  the  Secretary's  Contract  Reform  Team  in 
its  discussion  on  improving  the  Department's  contractor  cost  reim- 
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bursement  policies.  The  Contract  Reform  Team  concluded,  and  we 
agree,  that  a  number  of  changes  need  to  be  made  to  the  Depart- 
ment's contracting  policies  in  order  for  contract  reform  to  be  suc- 
cessful. 

In  conclusion,  the  Department  has  acknowledged  that  there  are 
significant  contract  administration  and  financial  management  chal- 
lenges to  be  addressed.  Its  recent  Contract  Reform  Team  report 
recognized  that  common  to  all  of  the  Department's  weaknesses  in 
contract  administration  is  the  fundamental  problem:  The  Depart- 
ment is  not  adequately  administering  and  exercising  appropriate 
control  over  its  contract  operations. 

This  recognition  places  the  Department  in  an  opportune  position 
to  take  corrective  action.  The  Office  of  Inspector  General  will  con- 
tinue to  assist  the  Department  in  its  contract  reform  efforts,  and 
focus  on  ways  to  improve  the  Department's  operations  and  its  con- 
tract administration  practices. 

That  concludes  my  prepared  remarks,  and  I  would  be  happy  to 
answer  your  questions,  sir. 

[The  prepared  statement  of  Mr.  Layton  follows:] 

PREPARED  STATEMENT  OF  JOHN  C.  LAYTON 

Mr  Chairman  and  Members  of  the  Committee,  I  am  here  at  your  request  to  testify 
on  contract  administration  and  financial  management  at  the  Department  of  Energy. 

The  Department  of  Energy  is  perhaps  the  most  contractor-reUant  agency  in  the 
Federal  Government.  At  least  80  percent  of  the  Department's  budget  is  spent  on 
contractors  supporting  DOE's  mission.  As  important  as  the  management  of  these 
contracts  has  been  in  the  past,  the  need  for  effective  contract  administration  and 
financial  management  has  become  even  more  acute  as  the  Department  enters  a  pe- 
riod of  transition  and  mission  change. 

In  fiscal  year  1993,  the  Department  spent  about  $16  billion  on  its  management 
and  operating  (M&O)  contracts.  Under  this  type  of  contractual  arrangement,  major 
corporations  and  universities  manage  and  operate  most  of  the  Department's  facili- 
ties. Historically,  these  cost-reimbursement  contracts  have  indemnified  contractors 
against  virtually  all  loss.  These  contractors  do  not  use  their  own  funds;  they  receive 
less  formal  tasking  than  under  other  contracts;  and  they  have  little  or  no  financial 
stake  in  the  Government  facilities  they  manage. 

Just  over  a  year  ago,  I  testified  before  the  Subcommittee  on  Oversight  and  Inves- 
tigations of  the  House  Committee  on  Energy  and  Commerce  and  noted  that  our  re- 
views had  shown  that  the  Department  had  not  done  an  adequate  job  of  administer- 
ing its  contracts.  My  testimony  focused  on  the  Department's  management  and  oper- 
ating contracts.  Since  that  time.  Office  of  Inspector  General  reviews  have  continued 
to  examine  the  business  practices  used  by  the  Department's  M&O  contractors,  and 
the  Department's  effectiveness  in  administering  these  contracts.  These  reviews  indi- 
cate continuing  deficiencies  in  the  area  of  contract  administration. 

Secretary  O'Leary  recently  initiated  a  contract  reform  effort,  led  by  Deputy  Sec- 
retary White,  to  identify  problems  and  propose  corrective  actions.  As  part  of  this  ef- 
fort, a  report  was  issued  in  February  1994,  identifying  ways  to  make  contracting 
work  better  and  cost  less.  The  report  makes  suggestions  for  improvements  in  areas 
including  personal  property,  procurement,  and  contractor  accountability.  The  Office 
of  Inspector  General  is  supportive  of  this  initiative.  In  fact,  many  of  the  findings 
of  the  Department's  contract  reform  team  parallel  issues  raised  in  our  reports  over 
the  last  10  years. 

The  management  practices  of  the  Department  and  its  major  contractors  have 
evolved  over  many  years.  Therefore,  changing  the  way  in  which  the  Department 
manages  its  contracts,  so  that  the  taxpayers  receive  full  value  for  their  money,  rep- 
resents a  major  challenge  which  will  require  the  active  involvement  of  all  the  De- 
partment's customers  and  stakeholders. 

I  believe  the  work  of  the  Office  of  Inspector  General,  some  of  which  I  will  discuss 
today,  is  a  useful  tool  in  focusing  attention  on  some  of  the  more  important  issues 
facing  the  Department.  Since  1986,  we  have  advocated  improved  business  manage- 
ment systems.  Our  reports  have  identified  opportunities  for  improvement  in  areas 
such  as  pension  fund  management,  contractor  accounting  and  financial  controls, 
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management  of  in-house  energy  usage,  management  of  major  projects,  and  contrac- 
tor quality  assurance  programs. 

Recent  reports  dealing  with  management  of  Government  property,  intracompany 
procurements,  and  implementation  of  the  Department's  contractor  accountability 
rule  illustrate  ineffective  management  practices  by  the  Department  and  its  contrac- 
tors. These  issues  need  to  be  addressed  for  contract  reform  to  be  successful.  I  will 
discuss  several  of  these  reports  today. 

Property  Management  Issues 

The  Department  relies  on  contractors  for  work  in  such  technical  areas  as  energy 
research,  weapons  management  and  environmental  restoration.  In  addition  to  the 
technical  expertise  that  contractors  provide,  the  Department  expects  its  contractors 
to  perform  routine  business  functions,  such  as  the  management  of  personal  prop- 
erty. The  Department  currently  has  a  personal  property  inventory  valued  at  about 
$13  billion.  Over  90  percent  of  this  property  is  in  the  possession  of  contractors.  How- 
ever, problems  identified  in  our  reports  indicate  that  the  Department  has  not  re- 
quired its  contractors  to  adhere  to  sound  property  management  practices. 

Several  of  our  recent  reports  focused  on  the  management  of  excess  property.  Fa- 
cilities within  the  DOE  generated  $345  million  in  excess  personal  property  during 
fiscal  year  1992.  Proper  accountability  for  the  management  of  this  asset  is  a  critical 
function  as  the  Department  downsizes  and  redirects  the  missions  of  its  facilities. 

Reports  issued  by  the  Office  of  Inspector  General  have  shown  that  excess  personal 
property  in  the  Department  has  not  always  been  adequately  stored  or  subject  to 
proper  disposal.  Three  reports  issued  in  the  past  year  addressed  problems  at  the 
Femald  Environmental  Management  Project,  Sandia  National  Laboratory,  and  the 
Rocky  Flats  Plant.  At  the  time  of  our  reviews,  these  facilities  had  over  13,000  items 
of  excess  personal  property. 

We  found  a  lack  of  attention  to  excess  property  management  issues  at  these  sites 
by  both  the  Department  and  its  contractors.  Government  property  was  not  ade- 
quately stored  or  maintained,  usable  excess  property  was  not  made  available  to  oth- 
ers, and  the  value  of  the  property  was  diminished  because  of  improper  disposal 
practices.  As  a  result  of  not  following  sound  business  practices  and  not  complying 
with  contract  terms,  inventories  of  excess  property,  valued  at  more  than  $62  million, 
were  placed  at  risk. 

A  sound  property  management  program  requires  that  excess  property  be  properly 
stored  and  maintained.  However,  at  Sandia  and  Rocky  Flats,  we  found  that  this 
practice  was  not  followed  and  usable  property  was  stored  outside.  Property  was  ex- 
posed to  various  weather  conditions,  improperly  tagged  and  labeled,  and,  in  some 
cases,  commingled  with  property  from  radiologically  controlled  areas  or  with  prop- 
erty that  required  radiological  screening.  Items  left  outside  for  extended  periods  of 
time  included  computer  equipment,  furniture,  machine  tools,  new  spools  of  cable, 
and  glove  boxes.  In  one  case  at  Sandia  National  Laboratory,  some  of  this  property, 
which  had  previously  been  in  good  condition,  was  requested  for  reutilization. 

Because  of  outside  storage,  the  requested  items  were  so  deteriorated,  stained,  and 
mildewed  that  they  could  not  be  reused. 

Controls  also  were  inadequate  to  ensure  that  property  that  was  in  usable  condi- 
tion was  made  available  to  others.  For  example,  at  Sandia  and  Rocky  Flats,  the  De- 
partment's contractors  did  not  always  follow  procedures  to  ensure  that  excess  prop- 
erty was  reported  to  DOE  Headquarters  or  the  General  Services  Administration. 
These  latter  organizations  are  responsible  for  notifying  other  Departmental  ele- 
ments, Federal  agencies,  and  grantees  of  the  availability  of  excess  Government 
property.  However,  the  contractors  did  not  follow  appropriate  procedures  in  this  re- 
gard. Examples  of  specific  items  noted  during  our  reviews  which  went  unreported 
included  disk  drives,  a  drill  press  and  a  generator,  all  of  which  were  in  "good"  condi- 
tion. Because  these  items  were  not  reported  as  excess  property,  potential  users  with 
valid  requirements,  could  not  make  use  of  these  resources. 

In  addition,  the  Department's  contractors  were  not  always  processing  excess  prop- 
erty for  reutilization  or  sale  in  a  timely  manner.  Some  items  at  Sandia  remained 
classified  as  excess  for  up  to  6  years.  At  Rocky  Flats,  items  were  not  transferred 
for  reuse  despite  shipping  instructions  a  year  earlier. 

If  personal  property  can  not  be  reused,  it  should  be  disposed  of  in  an  economical 
and  efficient  manner.  However,  at  the  Fernald  Environmental  Management  Project, 
we  found  a  similar  pattern  of  the  contractor  not  following  sound  business  practices. 
As  a  part  of  the  clean-up  effort  at  this  site,  the  contractor  had  inappropriately  com- 
bined usable  furniture  and  equipment  with  contaminated  items.  'These  items  were 
subsequently  disposed  of  by  sending  them  to  the  Nevada  Test  Site  for  burial  as  low- 
level  waste.  This  not  only  prevented  reutilization  of  Government  property,  but  it  re- 
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suited  in  additional  disposal  costs  to  the  taxpayers.  Also,  sound  business  practices 
were  not  followed  in  the  sale  of  excess  capital  equipment  and  scrap  at  this  site.  Pub- 
lic sales  were  not  advertised,  minimum  prices  were  not  established,  and  cash  collec- 
tions were  not  adequately  controlled. 

These  examples  illustrate  that  the  Department's  contractors  have  not  always  em- 
ployed appropriate  business  practices  in  managing  personal  property.  They  also  re- 
flect an  overall  lack  of  attention  to  adequate  contract  administration  by  the  Depart- 
ment. For  example,  at  the  time  of  our  reviews,  the  Department  had  not  ensured 
that  the  contractors  at  Rocky  Flats  and  Sandia  had  approved  excess  property  man- 
agement systems.  In  the  case  of  Fernald,  the  Department's  contracting  officials 
chose  not  to  recoup  monies  for  unnecessary  costs  and  lost  revenues  associated  with 
contractor  deficiencies  in  disposing  of  personal  property. 

Because  of  organizational  changes  and  downsizing,  there  may  be  significant 
growth  in  the  amount  of  excess  property  generated  by  the  Department.  Therefore, 
the  Department  needs  to  ensure  that  controls  over  this  and  otner  routine  business 
management  functions  are  adequate  to  safeguard  teixpayer-provided  resources. 

Affiliated  Companies 

A  recent  inspection  at  the  Savannah  River  Site  provides  another  illustration  of 
ineffective  contract  administration.  This  review  examined  the  authorization  and  ad- 
ministration of  noncompetitive  procurements  placed  by  both  an  M&O  contractor  and 
its  principal  subcontractor  with  their  respective  parent  or  other  affiliated  companies. 
Some  $94  million  of  these  affiliated  procurements  were  awarded  from  1989  through 
mid-1993.  We  found  deficiencies  in  both  the  award  and  administration  of  these  pro- 
curements. 

Under  the  terms  of  its  contract  with  the  Department,  the  primary  M&O  contrac- 
tor at  the  Savannah  River  Site  is  responsible  for  all  procurement  activities,  for  both 
itself  and  its  principal  subcontractor.  The  Department's  Savannah  River  Operations 
Office  is  responsible  for  ensuring  the  effectiveness  of  the  M&O's  procurement  oper- 
ations, including  procurements  for  its  subcontractor.  In  spite  of  this  responsibility, 
we  found  that  Federal  personnel  did  not  review  and  approve  the  subcontractor's  pro- 
curements from  affiliated  sources  being  processed  through  the  M&O's  procurement 
department. 

The  M&O  contractor  authorized  and  processed  $45  million  of  noncompetitive  pro- 
curements with  the  subcontractor's  affiliates.  Our  review  disclosed  procurements 
being  authorized  by  the  M&O  without  cost  estimates,  without  scopes  of  work,  and 
without  specific  milestones  or  deliverables.  Some  procurement  authorizations  did 
not  even  identify  which  affiliate  of  the  subcontractor  would  be  performing  the  work. 

We  found  that  the  M&O  had  authorized  the  subcontractor  to  charge  the  Govern- 
ment for  indirect  costs  that  were  specifically  unallowable  under  the  terms  of  the 
subcontract.  In  three  procurements  reviewed,  we  identified  almost  $1  million  of  indi- 
rect costs  improperly  authorized  by  the  M&O.  Subsequent  to  our  review,  we  were 
informed  that  approximately  $300,000  of  this  amount  had  been  charged  to  the  Gov- 
ernment. 

Another  concern  involved  the  justification  for  noncompetitive  procurements  from 
sources  affiliated  with  the  M&O.  These  procurements  were  being  justified  on  the 
basis  that  the  affiliate  was  part  of  the  M&O's  "family,"  and  knew  the  corporate  sys- 
tem and  "management  philosophy."  Essentially  this  allowed  the  noncompetitive  se- 
lection of  the  M&O's  affiliates  for  any  work  they  were  capable  of  performing.  Fur- 
thermore, after  an  affiliate  had  performed  work  at  the  Savannah  River  Site,  follow- 
on  awards  were  being  justified  on  the  basis  that  the  affiliate  was  now  uniquely 
qualified  because  of  its  past  site-specific  experience.  The  justifications  for  these  non- 
competitive procurements  also  did  not  document  the  special  technical  expertise  of 
the  affiliated  source,  which  was  required  by  the  contract. 

Our  last  concern  involved  the  review  of  these  affiliated  procurements  for  potential 
conflicts  of  interest.  The  Department  of  Energy  Acquisition  Regulation  contains  re- 
quirements for  the  Government's  contracting  officers  to  review  certain  types  of  M&O 
procurements,  such  as  for  evaluation  services,  for  possible  organizational  conflicts 
of  interest.  We  found  that  these  reviews  were  not  being  performed. 

Accountability  Rule 

In  January  1994,  we  issued  a  report  that  addressed  the  implementation  of  the  De- 
partment's Accountability  Rule.  Tnis  rule  was  a  revision  to  the  Department's  pro- 
curement regulations  which  was  intended  to  provide  increases  in  contractor  award 
fees  in  return  for  increased  accountability  and  improved  performance.  Under  the  Ac- 
countability Rule,  the  Department  added  another  category  of  unallowable  cost;  re- 
ferred to  as  avoidable  costs.  The  contractors  could  be  held  liable  for  avoidable  costs 
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if  they  resulted  from  negligence  or  willful  misconduct.  These  costs  were  identified 
as  (1)  fines  and  penalties,  (2)  unnecessary  or  excessive  direct  program  costs,  and  (3) 
damage,  destruction,  loss,  and  theft  or  unauthorized  use  of  Government  property. 

The  audit  disclosed  that  in  fiscal  year  1992,  the  first  year  the  Accountability  Rule 
changes  were  implemented,  the  Department  paid  increased  fees  of  $22.8  million  for 
five  M&O  contracts  included  in  our  audit.  During  this  same  period,  the  award  fee 
evaluation  scores  showed  no  significant  improvement  in  the  performance  of  these 
contractors.  In  fact,  the  scores  for  three  of  the  contractors  showed  a  decline  in  per- 
formance. The  Department  and  the  five  contractors  also  spent  about  $2.5  million  to 
administer  the  Accountability  Rule.  However,  contractors  identified  less  than  $1 
million  in  avoidable  costs  under  this  program  in  fiscal  year  1992. 

In  short,  after  18  months  of  operation  and  additional  expenditures  of  $25.3  million 
to  implement  and  administer  the  Accountability  Rule,  the  Department  could  not 
document  any  significant  improvement  in  contractor  performance  during  this  period. 

We  were  not  alone  in  expressing  concerns  regarding  the  effectiveness  of  tne  Ac- 
countability Rule.  The  Manager  of  one  of  the  Operations  Offices  we  visited  stated 
that,  "A  higher  level  of  contractor  performance  and  a  greater  volume  of  contractor- 
identified  avoidable  costs  were  expected  when  available  fees  were  increased  by  the 
Accountability  Rule.  The  contractor  has  not  improved  performance  nor  identified  a 
reasonable  amount  of  avoidable  costs."  He  further  confirmed  that  despite  a  decline 
in  performance,  the  contractor  would  receive  increased  award  fees. 

The  Secretary's  Contract  Reform  Team  cited  our  audit  in  its  discussion  on  modify- 
ing and  improving  the  Department's  contractor  cost-reimbursement  policies.  The  re- 
port stated,  and  we  agree,  that  a  number  of  changes  need  to  be  made  to  the  Depart- 
ment's contracting  policies  in  order  for  contract  reform  to  be  successful. 

Conclusion 

The  Department's  report  on  contract  reform  acknowledges  that  there  are  signifi- 
cant contract  administration  and  financial  management  challenges  to  be  addressed. 
It  recognizes  that  common  to  all  of  the  Department's  weaknesses  in  contract  admin- 
istration is  a  fundamental  problem:  the  Department  is  not  adequately  administering 
and  exercising  appropriate  control  over  its  contract  operations. 

This  recognition  places  the  Department  in  an  opportune  position  to  take  corrective 
action.  The  Office  of  Inspector  General  will  continue  to  assist  the  Department  in  its 
contract  reform  efforts  and  focus  on  ways  to  improve  the  Department's  operations 
and  its  contract  administration  practices. 

This  concludes  my  prepared  remarks.  I  will  be  pleased  to  answer  any  questions 
you  and  your  colleagues  might  have. 

Chairman  Glenn.  Thank  you  very  much,  Mr.  Layton.  That  was 
a  good  statement. 

Your  Savannah  River  audit  notes  that  DOE  rules  and  regula- 
tions require  competitive  bidding  for  contracts  at  the  affiliate  level, 
unless  the  affiliate  has  specialized  expertise.  Yet  DOE  essentially 
rendered  this  regulation  obsolete  when  it  inserted  into  the  contract 
a  nonstandard  clause  that  allowed  Westinghouse  Savannah  River 
and  Bechtel  to  award  contracts  to  their  affiliates  without  competi- 
tion or  justification. 

Doesn't  that  sort  of  flaunt  the  Department's  own  rules  that  they 
apply  for  contracting? 

Mr.  Layton.  I  think  I  should  put,  try  to  put  it  into  perspective. 
That  is,  if  you  recall,  at  the  time  that  Westinghouse  and  Bechtel 
were  signing  contracts  with  the  Department  of  Energy,  Dupont  was 
leaving.  They  had  been  there  for  a  long  time,  and  engineering  serv- 
ices were  performed  on  the  Dupont  contract  by  their  Wilmington 
Division.  They  did  not  have  an  on-site  staff  of  engineering  people 
and  some  other  administrative  types. 

Also,  the  Department  was  attempting  to  restart  the  K  reactor. 
When  Westinghouse  arrived,  there  was  a  sense  of  urgency  that  we 
need  to  get  things  moving  down  here;  we  can't  wait  around,  we 
can't  fool  around  hiring  people.  They  and  the  Department  agreed 
to  this  clause,  which  is  an  exception  that  says  they  could  hire  peo- 
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pie  that  were  necessary  or  desirable  and  approved  by  DOE  to  aug- 
ment the  staff  down  there.  That  has  opened  the  door  to  these  $94 
million  of  affiliated  procurement. 

Chairman  Glenn.  Well,  did  these  things  where  there  was  no 
competition  or  justification,  did  all  the  decisions  made  under  that, 
in  effect,  a  waiver  clause,  did  all  those  decisions  have  to  be  ap- 
proved by  DOE  before  they  could  be  executed? 

Mr.  Layton.  That  clause  said  that  they  were  supposed  to  be,  but 
they  were  not  approved  by  DOE.  The  Department  of  Energy  had 
delegated  that  administration  to  Westinghouse,  who  had  accepted 
those  procurements,  and  then  later  changed  and  said,  "We  need 
better  justification  from  Bechtel." 

And  I  understand  that  that  amount  is  now  down  to  about  $2  mil- 
lion a  year,  and  that  Bechtel  in  the  last  year  had  proposed  $36  mil- 
lion of  affiliated  procurements.  DOE,  by  the  way,  I  am  told  is  now 
reviewing  all  of  those  procurements. 

Chairman  GLENN.  OK,  good.  Is  that  arrangement  in  effect  any- 
where else  in  the  whole  DOE  system? 

Mr.  Layton.  There  are  affiliated  company  procurements,  but  I  do 
not  believe  that  that  same  clause  is  in  other  contracts,  but  I  am 
not  certain  of  that,  sir. 

Chairman  Glenn.  You  think  that  all  the  others  do  require  com- 
petition or  justification? 

Mr.  Layton.  Or  justification.  The  standard  clause 

Chairman  GLENN.  They  are  approved  by  DOE — go  ahead.  I'm 
sorry. 

Mr.  Layton.  Excuse  me,  sir.  The  standard  clause  is  special  tech- 
nical expertise,  as  approved  by  DOE,  and  that  one  is  in  the  other 
contracts,  I  believe,  sir. 

Chairman  GLENN.  OK.  Your  report  on  DOE's  new  policy  to  in- 
crease contractors'  responsibility  for  avoidable  costs  states  that 
DOE  has  spent  more  than  $25  million  to  implement  this  policy,  but 
with  no  conclusive  evidence  that  it  achieves  its  objectives.  Based  on 
your  review,  it  appears  that  DOE  did  not  adequately  consider  the 
costs  and  benefits  of  instituting  the  so-called  accountability  rule  be- 
fore implementing  it. 

Can  you  tell  us,  what  has  the  $25  million  been  spent  on  so  far, 
and  what  contract  costs  have  been  disallowed  or  recovered  as  a  re- 
sult of  the  new  policy? 

Mr.  Layton.  Well,  we  have  gotten  back  more  benefit  than  the 
thing  cost  us,  so  I  guess  that  is  the  bottom  line. 

Chairman  Glenn.  The  answer  to  that  is  no,  we  have  not  gotten 
back  more  than  it  cost  us.  We  have  identified  or  the  contractors 
have  identified,  during  the  year  of  our  audit,  which  was  1992,  the 
first  year  the  rule  was  in  place,  they  identified  $1  million  in  avoid- 
able cost.  It  cost  both  the  Department  and  the  contractor  $2.5  mil- 
lion to  deal  with  that  $1  million  in  identified  avoidable  cost.  It  was 
about  evenly  split,  about  $1.2  or  $1.3  million  for  both  the  govern- 
ment and  $1.3  million  for  the  contractors. 

The  carrot  on  the  other  end  of  that  stick  was  $22.8  million  in  in- 
crease award  fees  for  this  same  five  contractors.  It  doesn't  look  like 
a  very  good  deal.  Subsequent  to  that  I  have  learned  that  since  the 
accountability  rule  went  into  place,  one  of  our  contractors  has  iden- 
tified $4  million  in  avoidable  cost  through  1993,  of  which  $2.2  mil- 
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lion  has  been  recovered  by  the  Federal  Government.  There  is  still 
about  $2.8  million  being  debated. 

But  the  interesting  thing  is  that  the  avoidable  cost  issues  that 
have  been  raised  have  been  small  in  unit  value  and  expensive  to 
investigate,  to  review.  For  example,  one  incident  was  a  $1,700 
guard  booth  with  a  bullet  hole,  I  think  it  was,  in  the  window,  and 
that  was  an  avoidable  cost,  the  damage  to  the  guard  booth.  It  cost 
$40,000  to  determine  whether  or  not  the  government  would  collect 
back  $1,700. 

Chairman  Glenn.  If  the  accountability  rule  isn't  working,  what 
do  you  think  DOE  should  do  to  increase  contractors'  responsibility 
for  avoidable  costs?  What  is  a  better  way  of  going  at  this?  Do  you 
have  some  ideas? 

Mr.  Layton.  I  have  repeatedly  said  and  I  continue  to  say  it 
doesn't  make  a  bit  of  difference  what  kind  of  contract  you  have,  you 
have  to  administer  it.  When  you  used  the  example  of  a  family  going 
on  a  vacation  and  their  car  breaking  down,  if  they  went  back  to 
pick  up  the  car  and  the  inside  was  trashed,  would  they  drive  it 
away?  Would  they  pay  for  the  job?  They  would  complain  like  crazy, 
and  we  don't. 

Chairman  Glenn.  In  March  of  1992,  your  office  indicated  it  was 
not  meeting  its  goal  of  auditing  contractors  every  5  years.  In  fact, 
you  stated  the  five-year  audit  cycle  had  stretched  out  to  14  years. 
Is  it  that  you  just  don't  have  enough  people  or  computers  or  equip- 
ment, or  how  do  we  correct  that  situation?  How  could  that  have 
happened? 

Mr.  Layton.  I  don't  come  here  to  cry  for  resources,  Mr.  Chair- 
man. 

Chairman  Glenn.  Well,  feel  free.  [Laughter.] 

Mr.  Layton.  I  can  always  use  any  you  send  my  way. 

Chairman  Glenn.  It  is  a  good  spot. 

Mr.  Layton.  I  think,  in  the  interest  of  fairness,  and  I  am  an  In- 
spector General  because  you  want  me  to  tell  the  truth  like  it  is, 
there  are  a  variety  of  problems  in  this  auditing  arena.  It  all  gets 
lumped  together  with  a  simplistic  answer. 

I  am  understaffed.  We  have  said  that  repeatedly.  We  have  said 
it  in  our  semi-annual  reports.  We  have  said  it  in  the  Federal  Man- 
agers Financial  Integrity  Act  reports.  The  Department  supports 
that  we  need  more  troops. 

It  is  a  reality,  too,  that  the  taxpayers  are  being  asked  to  pay 
more  money  for  less  services.  Everybody  has  to  cut  someplace  a  lit- 
tle bit.  We  have  participated  in  that  cut  a  little  bit. 

But,  further  than  that,  when  you  talk  about  backlogs,  we  have 
the  Defense  Contract  Audit  Agency  which  is  supposed  to  audit  sub- 
contracts and  prime  contracts  of  the  Department  of  Energy  that 
are  not  the  M&O  contracts,  the  52  contracts  that  Victor  Rezendes 
spoke  to.  That  is  where  this  10-year  backlog  now  exists. 

Many  of  those  subcontracts  and  primes  audits  were  never  re- 
quested in  the  first  place;  they  were  never  asked  for.  Obtaining  the 
services  of  DCA  is  not  cheap.  It  costs  money.  Somebody  has  to 
budget  that  money.  Somebody  has  to  be  able  to  pay  for  it.  The  De- 
partment of  Energy  has  to  include  the  resources  in  their  budgets 
to  hire  the  Defense  Contract  Audit  Agency  to  do  those  subcontracts 
and  prime  contracts. 
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When  we  talk  about  the  Office  of  Inspector  General  and  its 
understaffing,  we  have  tried  to  address  that  need  for  additional  re- 
sources by  this  cooperative  audit  strategy.  It  is  one  of  our  opportu- 
nities to  do  more  with  less.  The  Department  of  Energy  contracts 
have  always  had  in  them  a  clause  that  requires  M&O  contracts  to 
provide  audit  services.  Included  in  that  standard  clause  is  a  re- 
quirement to  look  for  unallowable  costs. 

Over  the  last  few  years  we  have  been  nurturing  the  internal 
auditors  to  live  up  to  professional  standards,  and  the  government 
auditing  standards  say  that  if  those  internal  auditors  follow  certain 
rules,  we  can  use  their  work  to  augment  ours,  just  like  any  public 
accounting  firm  would  use  the  internal  auditors  of  the  company 
they  were  auditing.  To  the  extent  they  test  the  work,  it  is  reason- 
able, it  is  reliable,  you  use  it. 

Chairman  Glenn.  Sample,  sample  it? 

Mr.  Layton.  That  is  correct,  and  we  do  that.  We  are  doing  that. 
We  have  done  it  at  15  M&Os  as  a  pilot  project.  It  worked  very  well. 
We  got  very  good  results.  We  are  now  expanding  it  to  the  rest. 

When  we  look  at  the  options  that  have  been  suggested,  they  in- 
clude DCAA.  It  costs  more  money.  They  include  our  own  staff.  It 
costs  more  FTEs,  it  costs  more  money  being  spent  at  the  Office  of 
Inspector  General  of  the  Department  of  Energy.  When  we  talk 
about  external  auditors,  it  requires  more  funding  for  some  type  of 
public  accountants. 

In  the  past,  you  will  recall  that  I  had  about  $6  million  in  my 
budget  to  hire  public  accountants  because  we  were  understaffed. 
We  have  successfully  converted  most  of  that  to  government  employ- 
ees, but  once  I  got  the  government  employees,  then  I  began  to  see 
requests  to  cut  the  Federal  full  time  equivalents,  so  I  am  losing  one 
way  or  the  other. 

And  the  last  one  is  financial  reports,  which  is  fulfillment  of  the 
CFO  Act,  and  I  support  that  completely,  but  it  isn't  going  to  be 
without  a  cost.  We  are  going  to  have  to  prepare  statements  that 
we  don't  do  today.  We  are  going  to  have  to  have  financial  systems 
that  generate  those  reports,  and  we  are  going  to  have  to  spend 
money  or  people  auditing  them. 

Heartfelt  response,  Senator. 

Chairman  Glenn.  Yes.  Well,  no,  that  is  all  right. 

You  also  have  had  to,  to  cover  some  of  these  things  you  felt  need- 
ed to  be  covered,  you  have  also  contracted  out  some  of  your  work 
there  for  auditing  work. 

Mr.  Layton.  That  is  correct. 

Chairman  Glenn.  How  is  that  working?  Is  that  a  good  sub- 
stitute? I  know  you  would  rather  have  your  own  people  in-house  to 
do  some  of  these  things,  but  is  that  working?  I  think  you,  out  of 
11  commercial  activities,  I  believe  you  contracted  out  audits  for  all 
but  one  of  those  funds.  Is  that  working  pretty  well?  Have  you  sam- 
pled those  to  see  that  you  are  satisfied  with  them? 

Mr.  Layton.  We  have  gotten  pretty  good  results  from  those  jobs, 
but  I  don't  think  it  is  the  preferred  solution.  I  would  prefer  to  have 
full  time  equivalents  doing  that,  and  the  reason  being,  when  you 
hire  external  auditors  to  perform  governmental  auditing  functions, 
you  are  training  somebody  who  doesn't  work  for  the  Federal  Gov- 


74 

ernment  in  what  that  organization  does,  how  they  work,  what  their 
systems  look  Hke. 

When  you  compete  the  contract  next  year  or  4  years  later,  you 
lose  that  body  of  knowledge  and  you  bring  in  new  people  that  you 
have  to  train.  When  you  have  your  own  auditors  doing  that  work 
for  a  few  years,  they  understand  the  organization  they  are  audit- 
ing, and  then  they  get  the  benefit  from  the  CFO  Act  in  that  they 
know  what  to  look  for  in  performance.  So  those  numbers  are  not 
just  numbers  on  a  balance  sheet  but  they  represent  a  business  sys- 
tem, and  they  are  looking  for  deficiencies  in  that  business  system. 

Do  you  have  a  plan  to  bring  these  audits  in-house? 

Mr.  Layton.  As  soon  as  I  get  the  resources,  sir. 

Chairman  Glenn.  OK.  There  is  a  plan,  though,  and  it  is  costed 
out  as  to  what  it  would  cost  to  bring  these  things  in? 

Mr.  Layton.  Yes,  sir.  We  have  a  strategic  plan.  We  have  had  it 
in  place  for  a  number  of  years,  and  it  shows  what  it  would  take 
to  do  these  jobs,  sir. 

Chairman  Glenn.  In  your  report  on  staffing  at  Savannah  River, 
you  stated  Westinghouse  could  reduce  its  staffing  levels  by  over 
1,800  employees  by  applying  industry  and  Federal  performance 
work  standards  to  its  construction  and  management  activities.  You 
estimated  that  such  a  reduction  would  save  DOE  nearly  $400  mil- 
lion over  5  years — $400  million. 

What  is  DOE  doing  to  ensure  that  Westinghouse  reduces  its  staff 
appropriately? 

Mr.  Layton.  I  am  told  that  the  DOE  and  Westinghouse  are  tak- 
ing steps  to  review  the  staffing  at  Savannah  River.  I  am  not  cer- 
tain of  the  exact  status  of  those  steps,  sir. 

Chairman  Glenn.  Have  similar  checks  been  done  at  other  DOE 
facilities,  other  contractor  sites? 

Mr.  Layton.  Yes. 

Chairman  GLENN.  What  results? 

Mr.  Layton.  We  have  done  a  review  of  staffing  at  another  site, 
made  general  recommendations,  and  we  have  a  follow-up  underway 
as  we  speak  at  the  same  site,  and  I  think  it  should  be  interesting 
to  see  how  that  turns  out. 

Chairman  Glenn.  You  have  spoken  about  the  need  for  the  De- 
partment to  teach  its  people  how  to  write  tight  contracts,  regard- 
less of  whether  these  contracts  are  ERMCs  or  performance-based 
management  contracts  or  an  M&O,  as  integral  for  the  DOE  to  im- 
prove its  contract  management.  What  specific  recommendations  do 
you  have  for  improving  that  skill  within  the  Department? 

Mr.  Layton.  The  Department  is  confronted  with  really  two  is- 
sues in  that  regard.  One  is  on  the  technical  side  where  you  are 
running  a  laboratory,  you  have  scientific  expertise,  and  that  has 
probably  been  the  driver  for  the  M&O  contract  concept  from  the  be- 
ginning, where  the  Federal  Government  could  not,  did  not  feel  that 
they  were  capable  of  writing  a  statement  of  work,  a  specific  tasking 
for  scientists  or  engineers  to  do  research. 

On  the  other  side,  the  second  part  of  the  equation  is  the  business 
management  practices.  One  the  business  management  side,  it  is 
not  as  difficult  to  define  what  you  want  to  have  done.  You  want 
to  have  a  property  management  system  in  place,  and  I  think  in 
those  areas  the  Department,  and  the  Contract  Reform  Team  sug- 
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gests  this,  that  they  will  be  attempting  to  write  better  contracts 
that  are  more  definitive  and  specify  the  goods  and  services  to  be 
delivered  at  a  reasonable  price. 

Chairman  Glenn.  In  the  use  of  contractors  for  support  services — 
accounting,  property  management,  payroll  processing,  legal  ad- 
vice— DOE  has  grown  very  significantly  over  the  past  several 
years.  I  believe  the  bill,  so  we  are  told,  stands  at  about  $750  mil- 
lion annually  now  for  these  types  of  support  services. 

Do  you  have  any  comments  about  DOE's  recommendation  in  this 
report  to  reduce  the  use  of  support  service  contracts  and  implement 
performance-based  measurements  for  those  that  are  retained? 

Mr.  Layton.  We  wholeheartedly  support  that.  We  think  it  is 
great.  We  have  written  reports  on  the  subject  of  support  service 
contracts,  that  it  is  inefficient,  ineffective,  and  the  system  should 
be  changed.  I  believe  this  contract  reform  effort  will  help  in  that 
area. 

Chairman  GLENN.  Have  you  made  any  estimates  on  what  could 
be  saved?  We  have  got  a  $750  million  annual  bill  on  this  right  now. 
Is  there  any  estimate  of  what  could  be  saved  if  we  changed  some 
of  those  procedures? 

Mr.  Layton.  I  cannot  recall  the  amounts,  if  there  were  any  in 
the  report  that  we  issued,  sir. 

Chairman  Glenn.  You  might  look  at  that  when  you  get  back, 
and  if  you  could  follow  up  on  that  and  give  us  a  figure  for  the 
record,  I  would  appreciate  it. 

Your  property  audits  at  Fernald  and  Sandia  note  that 
radiologically  contaminated  equipment  is  quite  regularly  placed 
with  noncontaminated  items.  What  assurances  do  we  have  that 
contaminated  items  aren't  leaving  the  site  as  standard  surplus 
property,  then? 

Mr.  Layton.  I  can't  give  you  that  assurance.  The  Department 
would  have  to  give  you  that  assurance,  but  the  evidence  we  have 
seen  indicates  that  when  a  piece  of  contaminated  property  was  lo- 
cated off  the  site,  a  moratorium  on  the  disposal  of  property  oc- 
curred. That  is  at  the  Rocky  Flats  facility.  That  led,  in  part,  to  the 
backing  up  of  excess  property  and  the  storing  of  property  outside, 
in  the  outdoor  storage. 

Chairman  Glenn.  Yes. 

Mr.  Layton.  In  the  other  instance,  we  have  found  that 
uncontaminated  property  has  been  treated  as  it  if  were  contami- 
nated and  has  been  sent  to  be  disposed  of  as  contaminated  prop- 
erty, rather  than  disposed  of  in  an  economical  fashion.  The  reverse 
tends  to  be  the  results  of  our  work,  not  the  sending  of  contami- 
nated property  off-site. 

Chairman  Glenn.  That  may  be  something  we  have  to  look  into 
further.  Do  you  have  any  indication  that  any  high-level  radiation 
items  were  stored  in  the  way  you  are  talking  about,  or  are  they  all 
low-level  things  like  gloves  and  gowns  that  were  used,  things  like 
that? 

Mr.  Layton.  I  am  not  aware  of  any  high-level  radioactive  mate- 
rial that  was  stored  in  that  fashion,  sir. 

Chairman  Glenn.  OK.  In  your  audit  you  noted  that  many  sen- 
sitive items,  such  as  computers,  cameras,  machine  tools,  they  are 
not  protected.  Some  of  them  are  stored  outside,  even  in  open  air. 
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What  do  the  contractor  personnel  say  when  you  point  this  out  to 
them?  What  is  their  justification  for  that,  just  lack  of  attention  to 
it,  or  what? 

Mr.  Layton.  I  would  say  that  this  is  another  example  of  how  the 
flexibility  of  an  M&O  contract  frequently  leads  to  less  than  proper 
attention  being  paid.  If  you  have  the  situation,  as  we  have  had  at 
Fernald  and  at  Rocky  Flats  and  at  Sandia,  where  space  needed  to 
be  made  available  for  some  function,  some  endeavor,  and  there  was 
property  in  there  that  needed  to  be  moved  outside,  they  didn't  have 
a  place  to  put  it — moved  out  of  that  building — they  didn't  have  a 
place  to  put  it,  somebody  made  a  decision  either  to  dispose  of  it  as 
contaminated  property,  truck  it  off  to  a  storage  area,  but  "Get  it 
out  of  my  way." 

When  we  have  shown  these  pictures  that  we  have  in  our  report 
to  a  manager,  the  reaction  to  me  personally  has  been,  "Well,  that 
is  scrap.  That  is  surplus."  It  has  not  been,  "Oh,  that  is  a  computer 
or  valuable  property  that  could  be  used  by  somebody  else." 

Chairman  GLENN.  Has  anybody  ever  been  held  personally  re- 
sponsible for  some  of  these  things,  because  some  of  these  are  star- 
tling findings.  There  are  tens  of  millions  of  dollars  worth  of  valu- 
able equipment  they  have  had.  There  have  been  computers,  things 
like  that. 

Mr.  Layton.  I  am  not 

Chairman  GLENN.  Has  anybody  ever  been  held  personally  re- 
sponsible for  some  of  this? 

Mr.  Layton.  I  am  not  aware  of  anybody  ever  being  held  person- 
ally accountable. 

Chairman  Glenn.  Now  the  National  Performance  Review,  while 
I  generally  support  it  very  much  and  we  have  had  some  hearings 
on  it  already,  one  of  the  things  I  did  not  particularly— or  I  think 
we  have  to  be  careful  of,  is  the  proposal  that  IGs  work  more  on  the 
management  side  or  more  cooperatively  with  agency  managers  to 
improve  management,  as  opposed  to  doing  investigations. 

Now  I  am  not  in  any  way  against  the  IGs  making  suggestions 
to  management  about  doing  things  better,  properly,  and  working 
closely  in  that  area,  because  by  looking  at  the  problems  in  the 
agency,  or  in  this  case  DOE,  your  look  at  this,  you  see  some  things 
where  organizational  changes  or  something  may  benefit  DOE  tre- 
mendously. I  think  it  is  good  that  you  work  cooperatively  in  those 
areas. 

The  wording  of  the  NPR  report  may  go  a  little  further  than  I  feel 
comfortable  with  on  sort  of  trying  to  take  IGs  out  of  the  traditional 
role  which  this  committee  put  them  in,  and  have  expanded  their 
roles  through  the  years  and  expanded  the  role  to  cover  more  agen- 
cies and  departments,  also.  I  don't  want  to  see  the  traditional  role 
of  the  IGs  get  watered  down  so  that  they  become  just  another  advi- 
sory staff  function  over  here  someplace  and  lose  any  of  their  ability 
to  really  do  the  tough  investigative  work  that  the  IGs  have  been 
known  for,  and  most  of  them  do  on  a  good  basis,  a  good  perform- 
ance. 

I  don't  know  whether  you  want  to  make  any  comment  on  that 
or  not,  but  I  just— the  NPR  would,  as  I  understand  it,  sort  of 
change  the  role  of  the  IGs,  and  I  am  a  little  leery  of  that  happen- 
ing. 
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Now  I  guess  my  question  to  you  would  be,  do  you  have  a  rela- 
tionship at  DOE  where  you  can  make  advisory  opinions  and  still 
keep  your  independence  as  an  IG,  which  requires  you  to  report  not 
only  up  that  chain  but  up  this  chain  over  here  to  Capitol  Hill  also? 
Are  you  performing  some  of  that  advisory  function  over  there  now, 
and  do  you  think  that  that  is  a  proper  role  for  the  IG? 

Mr.  Layton.  You  have  said  a  mouthful  there,  Senator. 

Chairman  Glenn.  I  meant  to. 

Mr.  Layton.  Let  me  start  with  your  support.  We  appreciate  it. 
Speaking  as  one  Inspector  General,  I  appreciate  your  support  over 
the  years,  and  as  you  also  are  aware,  it  is  a  difficult  job  to  have. 
That  is,  we  walk  a  fine  line  between  supporting  the  agencies  that 
we  live  in  and  the  Congress  that  caused  us  to  be. 

We,  in  the  terms  of  the  NPR,  we  have  two  principal  customers, 
the  Secretary  of  Energy  and  the  Congress  of  the  United  States.  You 
are  one  of  the  proponents  in  the  Congress  and  the  IGs,  and  we  ap- 
preciate that. 

I  don't  feel  that  there  is  a  problem  in  the  Department  of  Energy 
with  my  independence,  my  calling  them  like  I  see  it.  I  do  believe 
that  this  administration  has  been  very  supportive  of  my  function. 
They  have  not  challenged  my  independence.  They  have  not  at- 
tempted to  walk  on  the  independence  of  the  IG. 

At  the  same  time,  we  have  tried  to  provide  recommendations, 
suggestions,  opportunities  to  improve  the  way  the  Department 
manages.  We  have  tried  to  provide  issues  to  the  Secretary  and  her 
staff  that  will  be  helpful  in  contract  reform  and  in  other  ways,  so 
that  we  don't  keep  coming  up  here  telling  the  same  story,  that  I 
don't  keep  coming  up  here  talking  about  all  of  these  excess  prop- 
erty reports  or  all  the  contract  administration  failures.  I,  too,  get 
tired  of  hearing  that.  I  would  like  to  see  some  improvement,  and 
I  think  we  can  do  that  if  the  groups  work  together. 

Chairman  Glenn.  Well,  I  appreciate  your  comments,  and  I  think 
the  role  of  advisor  is  fine,  but  not  if  it  lessens  your  independence 
and  your  ability  to  do  the  tough  investigative  work  and  the  tough 
pointing  out  of  problems.  I  think  you  have  to  be  very  careful  at 
that,  and  that  is  the  reason  I  was  a  little  bit  dubious  of  some  of 
the  wording  of  the  NPR. 

We  had  a  meeting  here  in  this  room.  I  think  you  were  probably 
at  that  meeting  when  we  had  about  40— what,  we  do  have  40  or 
50  IGs 

Mr.  Layton.  Approximately  60  people  here  that  day. 

Chairman  Glenn,  —about  60  people  here  that  day  in  this  room, 
met  with  the  IGs.  Mr.  Layton  was  here  that  day,  and  we  went  into 
this  a  little  bit  and  I  expressed  myself  that  day. 

I  hope  the  IGs  got  the  word  that  day  that  while  I  am  all  for  the 
advisory  function,  I  think  that  is  fine,  just  don't  let  that  interfere 
with  your  independence,  because  that  is  very  valuable  to  us  up 
here. 

Thank  you  very  much.  We  may  have  additional  questions  for  you 
and  get  back  to  you.  We  would  appreciate  an  early  reply. 
Mr.  Layton.  Thank  you. 
Chairman  Glenn.  Thank  you  very  much. 

Chairman  GLENN.  Next  we  have  the  Honorable  William  White, 
Deputy  Secretary,  Department  of  Energy. 
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Mr.  White,  we  welcome  you  this  morning,  appreciate  your  being 
here.  We  have  heard  a  lot  about  DOE  this  morning.  Let's  hear  the 
other  side  of  what  we  are  doing  about  some  of  these  things  now. 
We  look  forward  to  your  testimony. 

TESTIMONY  OF  WILLIAM  H.  WHITE,  DEPUTY  SECRETARY,  U.S. 
DEPARTMENT  OF  ENERGY,  ACCOMPANIED  BY  AGNES  DOVER 

Mr.  White.  It  is  a  great  pleasure.  Much  of  what  we  did  in  our 
contract  reform  effort,  quite  frankly,  is  go  back  to  the  record  that 
you  have  made  over  these  years,  to  show  where  we  would  need  to 
reform. 

Mr.  Chairman,  I  thought  where  I  might  begin  is  in  answering  or 
starting  with  an  answer  of  a  fundsimental  question  that  you  asked 
concerning  the  M&O  contracting  system  and  whether  it  has  out- 
lived its  usefulness,  and  build  off  from  that  to  go  to  several  fea- 
tures of  the  reforms,  not  that  we  are  planning  but  that  we  are 
doing,  and  show  you  how  they  are  doing.  The  features  will  tie  back 
into  each  of  the  issues  that  we  have  come  up  with  here — affiliated 
purchases,  personal  property,  and  the  like — but  let  me  start. 

Then,  finally,  if  I  don't  get  to  it,  there  are  a  couple  of  abuses  that 
I  am  sure  we  will  talk  about  and  questions  that  I  want  to  person- 
ally address,  because  I  feel  strongly  about  them,  like  legislative 
monitoring. 

Let  me  start,  though,  the  Chgdrman  and  every  witness  has  used 
an  analogy  concerning  their  cars  and  automobile  repair,  so  I  will 
tell  you  one  that  I  haven't  designed  for  today  but  I  have  used  in 
the  past,  just  to  talk  about  this  system.  We  have  an  M&O  contract 
system  which  is  based  upon  cost  reimbursement  and  ill-defined 
scopes  of  work  where  the  person  you  are  dealing  with  knows  ex- 
actly how  much  you  have  to  spend  in  advance. 

So  it  really  is  like  that  you  went  into  an  automobile  shop,  repair 
station,  you  said,  "Well,  I'm  not  sure  exactly  what's  wrong  with  the 
car,  but  I'd  like  you  to  make  it  better,  it's  not  working  good,"  didn't 
have  all  the  expertise  to  have  any  idea  and  had  very  vague  scopes 
of  work,  in  many  cases,  concerning  what  you  wanted  them  to  do, 
and  then  you  said,  "Oh,  by  the  way,  I  have  about  $1,000  to  spend, 
£ind  I'll  reimburse  you  for  all  the  parts  and  labor." 

And  it  is  not  that  people  are  bad  in  this  kind  of  system.  That  sys- 
tem, as  you  pointed  out,  may  be  good  for  a  situation  like  we  had 
in  World  War  II.  The  original  Hanford  contract,  for  example,  had 
this  scope  of  work  in  it:  Build  a  secret  weapon.  They  knew  what 
the  budget  was,  and  they  would  be  reimbursed.  But  for  today's  mis- 
sion, we  shouldii't  be — that  type  of  contract  and  contracting  philos- 
ophy should  not  persist. 

Chairman  Glenn.  Should  we  be  changing,  then,  away  from  M&O 
contracts  now? 

Mr.  White.  Yes,  sir,  we  should.  We  ought  to  be  changing  to  a 
system  of  performance-based  contracting,  based  upon  more  com- 
petition, so  it  would  look  something  hke  this,  and  I  will  just  go 
through  the  elements,  just  to  use  my  analogy. 

You  would  go  into  the  car  shop  and  you  would  say,  "OK,  I'm 
going  to  get  several  different  estimates.  I'm  going  to  fix  what  costs 
I  can  fix.  In  other  words,  if  you  tell  me  that  you're  going  to  spend. 
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it  takes  about  $220  on  parts,  don't  go  over  that,"  and  you  are  going 
to  shop  between  several  contractors. 

We  have  only  had  one — one — competitive  M&O  contract  competi- 
tion where  there  was  an  incumbent  who  continued  to  want  to  do 
the  job,  out  of  all  these.  We  need  to  compete  more.  And  then  we 
ought  to  also  have  some  expertise  going  into  the  shop.  We  are  not 
going  to  duplicate  what  they  did  because  that  would  be  too  expen- 
sive. "And,  by  the  way,  I  think  you  will  find  the  problem  is  with 
the  radiator."  OK?  And  then  we  get  all  these  various  estimates. 

Then,  if  people  beat  their  cost  estimates,  we  ought  to  give  them 
an  incentive.  We  ought  to  say,  "And  by  the  way,  look,  I  have  de- 
cided you  were  the  low  price  and  you  seemed  to  know  what  you 
were  doing,  talking  about.  Now  if  you  are  able  to  get  the  labor  or 
cost  for  under  this,  I  will  share  some  of  those  savings  with  you,  but 
you  are  not  to  go  above  that  amount."  That  is  more  the  contracting 
type  system  that  we  should  be  moving:  "And  when  I  get  the  car 
back  from  you,  this  is  what  I  want  solved,"  so  you  have  perform- 
ance-based standards. 

Now  if  we  move  towards  a  system  like  that,  then  we  won't  need 
to  worry  as  much  about  having  to  stay  in  the  shop  and  look  over 
the  mechanic's  shoulders  more  and  more  and  more,  because  we  are 
afraid  that  they  might  be  billing  us  for  seven  hours  where  they 
really  did  six  hours  of  work. 

Chairman  Glenn.  Well,  let  me  ask  a  different  question,  then: 
Should  we  be  moving  to  more  in-house  capability  to  manage  these 
things  directly  with  government  employees,  as  opposed  to  relying 
80  percent  or  more  on  outside  contracting — which,  as  we  said  ear- 
lier, DOE  is  the  biggest  outside  contractor  in  the  Federal  Govern- 
ment— should  we  be  moving  to  a  more  in-house  operation? 

Mr.  White.  Some  yes  and  some  no.  There  are  certain  things  that 
we  ought  to  have  a  lot  more  in-house  activity  with.  Let  me  give  you 
an  example. 

We  ought  to  do  a  much  better  job  than  we  do  and  use  the  em- 
ployees, new  employees,  that  Mr.  Grumbly  is  getting  in  part  to  do 
it,  and  specify  the  work  to  be  performed  in  a  reliable  way— we  do 
a  pretty  lousy  job — so  that  we  can  use  more  fixed-cost  contracts. 
You  can't  use  fixed-cost  very  effectively  unless  you  know  how  to 
specify  what  can  be  done.  If  you  want  to  go  into  the  auto  station 
and  say,  "Well,  I  want  the  car  fixed,"  you  just  need  to  say,  "I  want 
the  radiator  fixed,  and  here  is  what  is  the  problem,"  and  specify 
what  you  want  done. 

But  then,  once  a  specification  is  made,  we  ought  to  say  to  the 
contractor,  "And  we  want  you  to"— you  know,  we  ought  to  have 
more  fixed-price  contracting;  once  we  have  specified,  give  the  con- 
tractor incentives.  That  gives  the  contractor  an  incentive  to  come 
in,  to  keep  the  contractor's  costs  down.  So  move  to  a  situation 
where  we  tell  people  what  we  want  to  do,  and  not  so  much  how 
they  ought  to  be  doing  it. 

Now,  there  are  some  things  we  will  always  need  to  tell  people 
how,  be  looking  over  their  shoulders:  environmental  safety  and 
health,  or  when  we  do  have  a  cost  reimbursement  system.  So  I 
think  we  ought  to  have  both  more  and  better  management.  Sen- 
ator, but  I  don't  think  we  need  to,  say,  double  the  number  of  Fed- 
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eral  employees  to  get  there.  I  think  we  ought  to  redeploy  the  way 
we  work. 

Now  one  of  that — I  will  give  you  two  examples  of  where  we  are 
actually  doing  that,  with  the  Chair's  permission,  so  you  know  we 
are  getting  on  with  the  job.  One  is  at  this  Idaho  national  Engineer- 
ing Labs,  where  we  have  a  new  competition. 

We  said,  "Look,  we  don't  want  to  just  deal  with  the  same  old 
group  of  government  contractors."  We  have  a  cleanup  job  there. 
"We  want  you  to  get  the  best  in  class,  and  we  want  you  to  tell  us. 
We  want  to  create  an  incentive  system  so  your  fee  is  based  on  cost 
savings  and  performance,  and  not  just  how  much  money  that  you 
spend." 

In  that  procurement  we  have  generated  far,  far  more  interest 
than  we  have  had  in  your  major  procurements,  because  people  take 
us  at  our  word,  that  we  want  experts.  The  management  contractor 
and  integrating  contractor  should  be  somebody  who  is  paid  to  man- 
age, as  opposed  to  just  figuring  out  how  they  could  make  more 
money  doing  the  various  operations  that  are  to  be  done  at  the  site, 
so  you  bring  in  the  best  people  to  the  site. 

This  goes  right  to  the  heart  of  the  affiliate  problems  that  you  are 
talking  about.  We  want  a  company  like  Westinghouse  to  be  in 
charge  of  management,  and  that  is  going  to  be  its  profit  center  on 
the  job,  as  opposed  to  management  and  necessarily  doing  all  the 
operations  or  doing  most  of  the  operations  in-house,  which  is  the 
typical  way  that  it  is  done. 

So  in  Rocky  Flats,  which  we  are  going  to  put  out  for  a  contract 
in  May — if  I  could  ask  Pat  or  Agnes,  you  might  put  that  board  up 
there,  with  the  Chair's  permission — we  are  going  to  a  whole  new 
model  of  contracting  at  Rocky  Flats,  moving  away  from  the  inte- 
grated M&O  contractor  to  a  system  where  you  have  a  manager. 

And  if  you  could,  scoot  it  around,  because  I  know  what  it  says. 

I  said  where  you  have  an  integrating  contractor,  and  then  we 
break  up  the  functions  that  are  performed  at  Rocky  Flats,  reading 
to  your  left,  from  your  left  to  your  right.  The  ones  on  the  left  are 
the  ones  that  we  ought  to  be  able  to  do  more  and  more  on  a  fixed- 
cost  basis,  where  the  taxpayers  don't  have  to  bear  the  risk  of  non- 
performance, and  we  ought  to  find  some  of  the  best  people  to  do 
those  jobs  and  do  it  on  a  competitive  basis,  and  they  shouldn't  all 
be  employed  by  the  management  contractor. 

And  as  we  move  to  the  right,  those  are  the  ones  where  we  are 
going  to  have  a  harder  and  harder  time  specifying  in  advance  ex- 
actly what  it  is  that  you  will  get  out,  what  the  result  is.  On  those 
we  need  to  have  relatively  more  management,  and  we  need  to  look 
and  choose  on  the  basis  of  a  competitive  process,  but  those  are  typi- 
cally the  ones  that  you  would  expect  a  specialist  in  the  area  to  do. 

So  these  are  two  major  contracts,  and  we  are  targeting.  We  are 
going  to  have  a  meeting.  We  have  been  meeting  weekly  on  this 
with  the  senior  management  of  the  Department,  and  we  are  going 
to  target  a  group  of  contracts,  say  less  than  10  contracts,  account- 
ing for  a  big  chunk  of  our  contracting  activity,  and  say,  "Let's  re- 
write them,"  so  we  don't  have  this  situation  where  we  go  back,  you 
know,  as  you  said,  where  we  just  talk  about  the  problems,  some  of 
the  symptoms,  without  getting  to  the  root  causes. 
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With  that,  there  are  various  features  of  these.  We  know  we  need 
to  do  a  better  job  on  a  whole  number  of  aspects  that  are  addressed 
by  the  47  recommendations  that  we  have  made  in  the  Contract  Re- 
form Team.  We  intend  to  implement  them,  and  I  will  give  two 
other  examples  of  things  that  are  currently  in  process. 

We  know  what  Inspector  Layton,  who  I  work  closely  with,  has 
said,  and  what  you  have  identified  I  know  in  the  past,  that  we 
need  to  change  the  culture  of  the  Department,  too,  if  we  are  going 
to  manage  this;  that  people  need  to  feel,  the  individual  Federal  em- 
ployees need  to  feel  responsible  and  empowered. 

The  Secretary  of  Energy,  Hazel  O'Leary,  has  had  an  intensive  ef- 
fort to  bring  in  the  best  in  class  in  private  management  of  busi- 
nesses who  have  had  to  turn  their  operations  around  because  they 
have  gotten  complacent,  to  teach  Federal  managers  the  skills  of 
total  quality  management;  management  by  objectives,  management 
by  results.  This  can't  occur  overnight,  but  we  are  doing  it. 

I  will  tell  you  I  have  a  deep  personal  interest  in  this.  As  you  can 
see,  my  background  before  taking  this  job  was,  in  large  part,  inves- 
tigating fraud.  These  are  skills  that  we  are  going  to  impart  and 
have  been  imparting  in  our  employees. 

To  give  two  examples  of  the  type  of  changes  that  have  been 
made,  that  illustrate  on  topics  that  you  have  outlined,  let  me  look 
at  personal  property  management  and  this  legislative  monitoring 
stuff,  and  then  I  will  be  quiet. 

On  personal  property  management,  before  1990  there  was  very 
little  personal  property  management  out  at  Rocky  Flats.  It  is  obvi- 
ous these  people  were  not  treating  this  property  as  they  would 
their  own  property.  You  put  your  finger  on  it. 

I  mean,  ultimately,  any  business,  any  government,  anything,  if 
they  are  going  to  expect  people  to  take  care  of  personal  property, 
they  are  going  to  have  to  make  it  an  individual  responsibility 
where  somebody  pays.  I  mean,  there  will  always  be  things  that  are 
lost  accidentally  or  things  like  this,  but  if  it  is  something  that  is 
just  negligent,  then  somebody  ought  to  be  expected  to  pay  for  it  ul- 
timately. 

Well,  there  was  an  inventory  and  a  look  at  the  accounting  sys- 
tem, and  they  couldn't  account  for  some  $33  million  of  personal 
property.  So  what  have  we  been  doing  in  the  last  year  or  so? 

Chairman  Glenn.  Where  is  this,  now?  Is  this  at  one  site? 

Mr.  White.  Rocky  Flats. 

Chairman  Glenn.  $33  million  missing  in  personal  property? 

Mr.  White.  $33  million  as  of  1990  that  was  unaccounted  for  in 
their  books. 

So  we  said,  "OK,  now  the  first  thing,"— and  what  we  have  been 
doing  is  using  a  little  common  sense 

Chairman  Glenn.  Now,  what?  Desks,  chairs,  computers,  wrench- 
es, what? 

Mr.  White.  Yes.  All  of  that  type,  as  well  as  materials,  the  mate- 
rials that  you  would  use,  machinery,  that  sort  of  thing.  Some  of  it, 
I  mean,  the  logical  candidate  is  some  of  it  was  disposed  of  and  you 
didn't  have  a  record  of  its  disposition.  Some  of  it  had  become  obso- 
lescent and  nobody  had  made  a  note.  Some  of  it  was  material  that 
was,  when  I  say  unaccounted  for,  that  we  may  have  had  but  it 
wasn't  on  the  books,  and  some  of  it  may  have  been  stolen. 
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So  what  is  the  first  thing  you  do?  Well,  you  walk  the  property, 
wall  to  wall  to  wall,  to  see  exactly  what  is  there,  so  you  know  what 
may  have  walked  off.  And  we  have  narrowed  it  down  to,  most  of 
the  property,  through  that  kind  of  inventory  now  we  know  where 
it  is,  and  now  we  have  created  a  baseline  against  which  the  con- 
tractor can  be  accountable. 

And  yes,  if  somebody  has  stolen  property  and  we  can  identify 
that,  well,  there  are  remedies  in  the  criminal  law  as  well  as  our 
contracts  that  take  care  of  that,  and  we  want  to  send  a  very  clear 
message. 

On  the  legislative  monitoring  in  Savannah  River,  I  will  give  you 
this  picture,  both  that  we  have  made  progress,  we  have  really  let 
Westinghouse  know,  as  we  have  some  of  our  other  contractors  that 
you  are  familiar  with,  that  we  thought  things  should  be  shaped  up; 
and  on  the  over  $800,000  which  they  billed  the  government  for 
their  Washington  office,  we  have— well,  before  the  GAO  report— re- 
fused to  reimburse  the  vast  majority  of  that,  including— you  heard 
testimony  about  a  legal  opinion  which  was  "billed"  to  the  DOE. 
Well,  we  refused  to  pay  that  stuff. 

Of  the  $180,000  out  of  the  over  $800,000  that  was  billed,  $30,000 
we  disallowed  that  it  was  reimbursed,  subject  to  audit.  We  looked 
at  the  audit.  We  said,  "We  are  disallowing  this."  And  $150,000  of 
that  is  currently  being  audited,  I  have  reviewed  the  work  myself 
and  I  have  only  seen  explanations  for  some  $67,000  out  of  the 
$150,000.  If  they  don't  come  up  with  good  explanations,  that  is 
going  to  be  disallowed  and  they  are  going  to  have  to  pay  that  back 
with  interest. 

These  are  two  examples  of  things  that  we  are  doing,  and  the 
vigor  that  we  showed  in  1993.  With  that,  I  will  conclude  my  state- 
ment. 

[The  prepared  statement  of  Mr.  White  follows:] 

PREPARED  STATEMENT  OF  BILL  WHITE 

Mr.  Chairman,  I  appreciate  this  opportunity  to  appear  before  you  to  discuss  the 
ongoing  initiatives  through  which  DOE  will  improve  the  quality  of  business  manage- 
ment oversight  of  its  management  and  operating  (M&O)  contractors  and  specifically 
address  our  actions  to  improve  DOE  oversight  of  the  contract  and  property  manage- 
ment functions  at  the  Savannah  River  Site  (SRS)  and  the  Rocky  Flats  Office. 

Before  I  begin,  Mr.  Chairman,  I  would  like  to  thank  you  personally,  and  the  other 
members  of  the  Committee  on  Governmental  Affairs  (Committee),  for  your  contin- 
ued interest  and  support  as  the  Department  continues  the  journey,  charted  by  Presi- 
dent Clinton  and  Vice  President  Gore,  to  reinvent  our  government.  Many  of  the 
problems  that  we  will  discuss  today  were  first  recognized  by  this  Committee  in  a 
hearing  held  on  August  1,  1991.  Much  has  been  accomplished  since  that  hearing, 
but,  as  we  are  all  aware,  much  has  yet  to  be  done.  As  will  be  reflected  in  my  testi- 
mony today,  the  Secretary  and  I  are  committed  to  improving  the  Department's  con- 
tract management  record. 

As  the  largest  civilian  contracting  agency,  we  are  particularly  aware  of  our  re- 
sponsibility to  improve  our  business  management  and  contract  oversight  activities 
if  we  are  to  meet  this  critical  commitment. 

I.  Issues  Raised 

Mr.  Chairman,  I  have  had  the  opportunity  to  review  the  preliminary  findings  and 
observations  contained  in  the  General  Accounting  Office's  (GAO)  Statement  of  Facts 
entitled  "Management  and  Operating  Contractor's  Procurements  from  Affiliates  at 
the  DOE's  Savannah  River  Site."  I  understand  that  the  purpose  of  GAO's  effort  was 
to  identify  problems  in  the  contracting  practices  of  the  Westinghouse  Savannah 
River  Company  (WSRC),  which  is  the  M&O  contractor  at  the  Savannah  River  Site 
(SRS),  and  Bechtel  Savannah  River,  Inc.   (BSRI),  the  primary  subcontractor  to 
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WSRC  at  SRS.  To  a  large  degree  the  GAO's  observations  presaged  similar  findings 
of  DOE'S  Inspector  General  (IG).  These  findings  recently  have  been  communicated 
to  the  Department  in  the  IG's  "Report  on  Inspection  of  the  Administration  of  Inte- 
grated Contractors'  Procurements  fi-om  Affiliated  Companies"  (February  1994). 

I  read  with  great  concern  GAO's  findings  of  inadequacies  in  the  contract  oversight 
activities  of  the  Department  and  WSRC.  We  are  seriously  concerned  about  the  alle- 
gations of  overpayments,  shoddy  workmanship  and  questionable  intercompany 
transfers.  The  Department  is  now  in  the  process  of  reviewing  in  detail  the  prelimi- 
nary GAO  data  and  the  IG  report  and  I  can  assure  you  that  the  Department  will 
take  vigorous  action  to  ensure  that  the  issues  reported  by  GAO  and  the  IG  are  ad- 
dressed expeditiously. 

My  testimony  will  first  provide  an  overview  of  DOE's  ongomg  major  efforts  to  re- 
form its  contracting  and  business  management  practices.  It  then  will  address  the 
specific  issues  raised  by  GAO  regarding  intercompany  purchases  at  Savannah  River. 
For  purposes  of  this  testimony,  these  issues  can  be  divided  into  four  broad  cat- 
egories: (1)  conflicting  contractual  provisions;  (2)  improperly  costed  interdivisional 
work  requests;  (3)  organizational  conflicts  of  interest;  and  (4)  contract  administra- 

My  testimony  will  also  address  the  Department's  compliance  with  the  Chief  Fi- 
nancial Officer  (CFO)  Act  and  will  conclude  with  a  discussion  of  the  issues  raised 
by  GAO  in  its  review  of  DOE  contractor  property  management  systems. 

II.  Overview  of  the  DOE  Reform  Effort 

I  would  like  to  provide  the  Committee  with  a  brief  overview  of  the  business  man- 
agement reforms  already  initiated  by  the  Secretary  of  Energy  to  create  efficient  con- 
tracting processes  and  quality  results.  The  findings  and  observations  expressed  by 
GAO  in  connection  with  its  Savannah  River  inquiry  reflect  the  continuing  problems 
the  Department  faces  as  it  moves  to  modify  the  practices  and  expectations  of  the 
past.  We  believe  that  the  contracting  practices  inherited  by  the  Department  from 
its  predecessors  have  resulted  in  inefficient  and  wasteful  practices  that  justify  the 
rather  dramatic  shift  in  operational  practice  the  Department  has  made  in  its  move- 
ment toward  reform.  Changes  already  underway  and  planned  will  profoundly  affect 
how  the  Department  will  do  business,  both  in  the  near  and  long  term. 

A.  CONTRACT  REFORM 

Last  year,  the  Secretary  asked  me  to  chair  a  Contract  Reform  Team  which  was 
established  to  conduct  a  comprehensive  review  of  the  Department's  contracting  prac- 
tices. I  am  pleased  to  report  that  the  work  of  the  Team  has  been  completed  and 
our  report  was  provided  to  the  Secretary  last  month.  Our  Report  makes  47  specific 
recommendations  to  the  Secretary  on  ways  to  improve  DOE's  contracting  practices 
in  areas  such  as  contractor  accountability,  competition,  and  contract  administration 
and  financial  accountability.  The  thrust  of  the  contract  reform  initiatives  is  twofold. 
First,  we  will  radically  change  the  fundamental  contracting  philosophy  and  ap- 
proach that  has  been  used  by  the  Department  and  its  predecessor  agencies  for  over 
40  years.  Second,  the  Department's  management  and  administration  of  its  contracts 
will  improve.  The  clear  expectation  of  the  contract  reform  initiatives  is  a  better  re- 
turn on  the  taxpayer's  dollars  through  a  system  that  works  better,  where  perform- 
ance expectations  are  well-defined  and  measured,  and  appropriate  oversight,  incen- 
tives and  disincentives  are  employed. 

1.  Improving  Contracting  Practices 

One  important  concept  embraced  by  the  Contract  Reform  Team  was  Performance 
Based  Management  Contracting.  Under  the  new  approach,  the  Department  will  use 
Performance  Based  Management  Contracts  which  will  set  out  the  Department's  ex- 
pectations in  clear  and  objective  terms,  reward  superior  performance,  and  minimize 
costs  to  the  Government.  The  key  elements  of  this  new  contract  include  the  follow- 
ing: 

•  Clearly  stated,  results-oriented  performance  criteria  and  measures. 

•  Appropriate  incentives  for  contractors  to  meet  and  exceed  the  performance  cri- 
teria effectively  and  efficiently. 

•  Appropriate  criteria  and  incentives  for  contractors  to  seek  opportunities  to  sub- 
contract for  tasks  that  may  be  better  performed  directly  by  private  firms  other 
than  the  management  contractor. 

•  Specific  incentives  for  cost  savings. 

•  Improved  financial  accountability. 
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The  Performance-Based  Management  Contract  principally  will  be  designed  to  re- 
tain the  managerial  talents  of  the  best  private  sector  firms  in  integrating  the  effi- 
cient operation  of  the  site  or  facility.  Under  the  Performance-based  Management 
Contract,  there  will  be  no  presumption  that  the  prime  contractor  will  itself  nandle 
any  or  all  of  the  site  operations. 

This  new  approach  is  outcome-oriented.  It  requires  the  development  of  clearly  de- 
fined work  scopes  and  objective  performance  criteria  to  replace  the  ill-defined  re- 
quirements now  contained  in  most  traditional  cost-reimbursement  contracts. 

There  are  several  other  important  catalysts  for  change  that  go  hand  in  hand  with 
the  new  Performance-based  Management  Contracts.  For  example,  the  Department 
will  increase  its  use  of  fixed-price  contracts  for  commercial  products  and  routine 
products  where  the  price  of  such  services  and  goods  can  be  estimated  with  a  fair 
degree  of  accuracy. 

Additionally,  the  Department  is  committed  to  increasing  competition  and  breaking 
its  bias  toward  contractor  incumbency.  DOE's  past  practice  of  extending  contracts 
at  5-year  intervals  has  resulted  in  many  contractors  continuing  to  perform  for  dec- 
ades. The  Department  will  adopt  a  new  policy  that  favors  competition  over  auto- 
matic extension  of  a  management  contract.  This  new  policy  would  permit  only  one 
5-year  extension  to  a  contract,  and  thereby  require  the  contract  to  be  competed  at 
least  every  10  years. 

Further,  both  DOE  and  its  management  contractors  need  to  make  more  rational 
decisions  concerning  whether  management  contractors  "make"  or  "buy"  the  services 
required  by  a  project  or  program.  In  the  past,  both  the  Department  and  the  M&O 
contractor  would  presume  that  the  M&O  contractor  was  in  the  best  position  to  per- 
form DOE's  contract  requirements.  As  a  result,  DOE's  contractors  often  were  not 
provided  with  sufficient  motivation  to  seek  the  most  cost  effective  approach  to  per- 
formance from  other  suppliers  by  "buying  their  services". 

Under  the  Contract  Reform  recommendations,  the  Department  will  adopt  a  new 

Erocess  for  "make  or  buy"  decisions,  which  will  require  contractors  to  competitively 
uy  goods  and  services  unless  the  contractor  can  perform  the  work  at  a  lower  cost, 
or  DOE  determines  that  there  are  overriding  programmatic  policy  reasons  to  justify 
a  "make"  decision.  We  believe  that  this  new  approach  to  "make  or  buy"  decisions 
will  result  in  more  cost-effective  performance  in  such  things  as  infrastructure  and 
landlord  functions  and  other  support  activities. 

Also,  environment,  safety  and  health  will  be  viewed  as  a  distinct,  critical  success 
factor  for  the  Department,  structured  to  help  achieve  the  Department's  missions, 
and  run  in  a  business-like  manner  to  accomplish  environment,  safety,  and  health 
objectives  cost-effectively.  Special  incentives  are  envisioned  to  reward  contractors 
who  go  beyond  minimum  compliance  with  regulations  and  implement  programs  that 
prevent  harmful  incidents  from  occurring  and  protect  the  workforce.  Workers  must 
be  proactively  involved  in  the  identification,  control,  and  elimination  of  hazards  in 
the  workplace.  Moreover,  environment,  safety  and  health  performance  measures  will 
play  a  critical  part  in  contractor  fee  determinations. 

2.  Improving  DOE  Management  and  Oversight 

For  contract  reform  to  be  truly  effective  within  the  Department  of  Energy,  we 
must  improve  not  only  the  contracting  mechanisms  used  to  obtain  the  very  best  pri- 
vate sector  partners  to  manage  our  facilities,  but  also  our  management  and  over- 
sight of  those  contractors  as  they  perform  their  contracts.  Three  key  areas  of  focus 
have  been  identified  for  specific  reforms.  They  are:  (1)  strengthening  financial  and 
management  systems;  (2)  improving  the  management  of  various  categories  of  con- 
tractor costs,  including  indirect  costs;  and  (3)  modifying  and  improving  DOE's  cost- 
reimbursement  policies. 

The  Department  inherited  from  its  predecessor  agencies  a  financial  management 
process  that  was  based  on  an  integrated  system  of  budgeting,  accounting,  and  cost 
reporting  where  contractors  were  treated  as  subsidiaries  of  the  agency.  In  addition, 
DOE  has  relied  on  a  system  of  comprehensive  audits  of  management  and  operating 
contractor  financial  records  to  verify  that  costs  incurred  by  the  contractors  were  al- 
lowable and  to  examine  the  contractors'  internal  financial  control  systems. 

DOE's  current  information  systems  do  not  provide  the  kinds  of  data  needed  to 
manage  contractors  and  programs  effectively.  Of  significance  is  that  the  current  sys- 
tems are  not  designed  to  measure  program  performance,  and  therefore,  cannot  be 
used  on  a  regular  basis  by  senior  managers  to  measure  the  value  of  our  invest- 
ments. Under  the  Contract  Reform  initiative,  DOE's  financial  management  system 
will  be  revised  to  ensure  that  the  information  being  collected,  disseminated,  and  re- 
ported for  the  benefit  of  program  managers  is  useful,  objective,  timely,  and  accurate. 

Another  key  ingredient  for  strengthening  the  Department's  financial  and  account- 
ing controls  is  the  improvement  of  our  audit  capacity.  Key  actions  to  be  undertaken 
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as  part  of  the  Contract  Reform  initiatives  include  ensuring  that  the  Inspector  Gen- 
eral's audit  goals  place  a  higher  priority  on  evaluating  contractors  financial  manage- 
ment systems  and  exploring  alternatives  to  the  current  contractor  financial  report- 
ing system  known  as  the  Voucher  Accounting  for  Net  Expenditures  Accrued  require- 
ments. .  . 

In  addition  to  examining  and  improving  its  cost-reimbursement  policies,  DOE 
needs  to  improve  its  management  and  control  of  specific  categories  costs  that  ofFer 
opportunities  for  cost  savings  and  more  efficient  expenditure  of  taxpayer  dollars. 
Several  contract  reform  initiatives  target  these  concerns. 

The  Report  recommends  reforms  in  the  areas  of  contractor  overtime  costs,  admin- 
istrative and  operational  costs,  pension  and  insurance  costs,  advance  funding  and 
special  bank  accounts,  and  property  management  costs.  I  will  not  address  each  one 
of  these  areas  individually.  However,  I  would  like  to  highlight  the  Report's  rec- 
ommendations in  the  area  of  property  m.anagement  costs.  I  will  address  the  specific 
matters  relating  to  past  problems  in  both  DOE's  and  its  contractors'  practices  later 
in  my  testimony. 

Contractors  do  not  always  properly  manage,  control,  or  account  for  DOE-owned 
property.  Moreover,  DOE  lacks  a  consistent,  thoroughly  defined  oversight  program, 
ana  uses  few,  if  any,  established  property  management  performance  measures  in  its 
contracts. 

In  addition,  DOE  does  not  have  a  system  for  tracking,  monitoring,  and  reporting 
facilities  management  activities  and  accumulating  costs  associated  with  the  mainte- 
nance of  facilities.  Since  there  is  no  standardized  program  for  management  contrac- 
tors to  report  their  maintenance  costs,  DOE  cannot  benchmark  its  performance 
against  real  property  managers  in  other  government  agencies  and  the  private  sec- 
tor. Without  this  kind  of  benchmarking,  it  has  been  difficult  to  establish  contractual 
performance  requirements  essential  to  identifying,  verifying,  and  controlling  costs  of 
maintenance  activities. 

To  address  these  deficiencies  the  Department  proposes  to 

•  Establish  effective  contract  performance  measures  for  real  and  personal  prop- 
erty management  and  accountability  in  order  to  decrease  costs  and  increase 
inventory  accuracy. 

•  Establish  a  system  for  tracking,  monitoring,  and  reporting  the  accumulation 
of  costs  associated  with  real  property  and  facilities  maintenance  in  order  to 
improve  contractor  accountability  and  the  Department's  ability  to  develop 
maintenance  budgets. 

The  final  important  thrust  of  the  Contract  Reform  Team's  recommendations  re- 
lates to  the  Department's  cost  reimbursement  policies.  In  order  to  increase  contrac- 
tor accountability  and  create  a  more  equitable  and  rational  allocation  of  the  costs 
and  risks  of  contract  performance  between  the  Department  and  contractors  under 
the  new  Performance-based  Management  contracting  approach,  a  number  of 
changes  need  to  be  made  to  DOE  contracting  policies  concerning  reimbursement  of 
fines  and  penalties,  third-party  liabilities,  and  costs  resulting  from  damage  or  loss 
to  government  property.  Because  many  of  these  actions  will  apply  to  nonprofit  con- 
tractors as  well  as  profit-making  firms,  thereby  imposing  greater  risks  on  these  con- 
tractors than  they  incur  under  current  DOE  policy,  the  Department,  will  reconsider 
its  policy  against  paying  management  or  award  fees  to  educational  institutions. 

Specifically,  the  Department  proposes  to  revise  the  Department's  current  rules  to 
allocate  the  risk  of  loss  to  the  contractor  for  certain  liabilities,  such  as  fines  and 
penalties,  third  party  claims,and  loss  or  damage  to  Government  property,  for  which 
the  contractor  should  be  held  accountable  because  of  the  contractor's  willful  mis- 
conduct, lack  of  good  faith,or  failure  to  exercise  prudent  business  judgment.  The  De- 
partment will  also  apply  comparable  reimbursement  rules  to  nonprofit  contractors, 
unless  it  is  infeasible  to  do  so. 

B.  LESSONS  LEARNED  FROM  THE  ERMC  EXPERIENCE 

Mister  Chairman,  you  also  asked  me  to  comment  on  "lessons  learned"  from  the 
Department's  experience  with  the  Environmental  Restoration  Management  Contract 
(ERMC)  approach  to  contracting.  The  Department  initiated  this  approach  before  the 
Contract  Reform  Team  began  its  work. 

The  ERMC  concept  evolved  from  a  recognition  that  the  typical  M&O  contract  no 
longer  adequately  served  the  public  interest  or  the  needs  of  the  environmental  res- 
toration mission  at  DOE.  The  ERMC  was  developed: 

•  To  provide  greater  incentives  for  the  contractor  to  perform  quality  work,  on 
time  and  within  budget.  It  grants  more  flexibility  to  the  contractor  on  the 
day-to-day  management  of  the  site  as  well  as  a  greater  share  of  the  risk. 
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•  To  obtain  assistance  from  contractors  experienced  in  environmental  manage- 
ment tasks. 

•  To  appropriately  apportion  the  risks  and  liabilities  for  contractors. 

In  August  of  1992,  the  Department  awarded  the  first  ERMC  to  the  Fernald  Envi- 
ronmental Restoration  Management  Corporation  (FERMCO).  Based  on  the  Fernald 
ERMC  experience  and  the  current  Administration's  goals,  DOE  has  evaluated  how 
to  improve  and  optimize  future  contracting  procurements.  Three  key  areas  Are:  (1) 
overhaul  the  project  definition  process;  (2)  reform  our  project  management  approach; 
and  (3)  change  our  contracting  strategy  for  Environmental  Management  projects. 

We  are  taking  the  lessons  we  have  learned  from  Fernald  into  account  as  we  move 
forward  with  the  Environmental  Restoration  program  at  other  sites,  including  the 
Hanford  site  in  Washington. 

Factors  to  ensure  a  smooth  transition  from  one  contractor  to  another. 

During  the  transition  at  Fernald,  we  learned  that  the  following  items  are  essen- 
tial to  smooth  the  change  of  companies  at  a  site: 

— Detailed  DOE  and  contractor  transition  plans; 

— Thorough  documentation  of  agreements  and  actions;  and 

— Frequent  meetings  between  DOE  and  both  companies. 

Lessons  learned  at  the  Fernald  facility  . 

During  the  first  year  of  operations  of  the  new  contractor  at  Fernald,  a  number 
of  important  lessons  were  learned: 

— Labor  issues  must  be  addressed  proactively,  including  the  split  of  work  between 
various  unions  and  the  requirements  of  Section  3161  of  the  1993  Defense  Au- 
thorization Act  to  use  the  existing  work  force  to  the  maximum  extent  possible. 
— Strong  relationships  with  regulators  can  be  created  through  good  communication 

and  a  commitment  to  near-term  outcomes  and  actions. 
— Considering  long-term  use  of  facilities  can  avoid  significant  costs.  For  example, 
at  Fernald,  we  avoided  $100  million  in  future  capital  costs  by  rethinking  the 
long-term  use  of  one  of  the  facilities. 
— Baseline  of  costs  and  schedules  are  essential  to  evaluate  performance.  Delays  in 
the  development  and  implementation  of  a  good  project  control  system  and  a 
technology  baseline  (scope,  cost,  schedule)  made  performance  measurements  dif- 
ficult. 
— More  Federal  employees  with  excellent  project  management  skills  and  experience 
are  needed  to  effectively  monitor  contractor  performance.  Recognizing  the  need 
for  sound  technical  and  financial  accountability,  a  significant  portion  of  the  ad- 
ditional DOE  field  staff  will  be  required  to  have  significant  project  management 
skills  and  experience. 
— Contract  changes  are  needed  to  increase  contractor  risk  (penalties)  and  incen- 
tives. Changes  are  currently  being  discussed  with  the  Fernald  contractor  to  add 
these  incentives  and  penalties  to  the  existing  contract  and  award  fee  plan.  They 
include: 

— Lowering  base  fee/award  fee  ratio. 

— Eliminating  award  fee  for  satisfactory  performance. 

— Establishing  cost  sharing  projects  to  reward  the  contractor  for  achieving 

cost  savings  and  to  penalize  them  for  not  achieving  them. 
— Reducing  indemnification. 

Applying  the  lessons  from  Fernald  to  Hanford. 

DOE  has  recently  awarded  the  ERMC  at  Hanford  to  Bechtel  Hanford,  Inc.  Signifi- 
cant efforts  have  been  made  to  date  to  share  the  lessons  learned  from  Fernald  with 
Hanford  personnel.  Current  activities  at  Hanford  include: 

— Award  fee  plan  and  incentives.  We  are  working  with  Bechtel  to  develop  an 
award  fee  plan  which  places  increased  emphasis  on  incentives  to  improve  per- 
formance and  cost  effectiveness.  The  award  fee  plan  will  be  developed  during 
the  4  month  transition  period  which  began  March  1,  1994.  By  using  the 
award  fee  incentive  process,  we  can  hold  Bechtel  accountable  for  achieving 
performance  goals  and  objectives.  DOE  will  also  require  Bechtel  to  establish 
quantitative  performance  measures  to  monitor  project  system  performance. 

— Detailed  baseline.  DOE  must  ensure  that  a  reliable  and  detailed  baseline  cov- 
ering the  scope,  cost  and  schedule  of  the  environmental  restoration  program 
is  in  place  by  the  end  of  the  transition. 

— Completion  of  documentation.  DOE  must  complete  documentation  outlining 
technical  requirements  (e.g.,  applicable  environmental  laws  and  safety  stand- 
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ards)  for  the  restoration  program  as  well  as  a  Technical  Management  Plan 
on  how  DOE  will  manage  the  program  by  the  end  of  the  transition  period. 

— Well-defined  subcontracts.  We  will  use  subcontracts  that  are  broken  into  well- 
defined  work  packages.  Also,  fixed-price  or  performance-based  contracts  will 
be  used  where  possible. 

—Additional  DOE  personnel  to  oversee  contract.  The  Department  is  providing 
additional  Federal  project  managers  to  oversee  and  manage  the  Hanford 
ERMC  in  order  to  ensure  success. 

— Review  of  costs.  The  Department  will  closely  review  and  scrutinize  costs  prior 
to  payment  of  vouchers. 

The  Department  expects  to  be  able  to  benefit  greatly  from  these  "lessons  learned" 
and  to  continue  to  capitalize  on  the  ERMC  experience  in  its  future  contracting  en- 
deavors. 

C.  OTHER  IMPROVEMENTS  TO  DOE  OVERSIGHT 

In  addition  to  the  increased  oversight  initiatives  undertaken  as  part  of  the  Con- 
tract Reform  initiative,  I  would  like  to  highlight  one  specific  operational  change  that 
has  been  made  in  the  Department's  contract  administration  program.  We  are  proud 
that  it  was  recognized  by  both  GAO  and  the  IG  as  having  had  an  impact  on  current 
procurement  and  property  management  in  the  Department.  In  response  to  a  recog- 
nized need,  the  Department  established  the  Ofiice  of  Contractor  Management  and 
Administration  to  provide  Headquarters'  oversight  of  contractors'  purchasing  and 
property  systems.  Through  the  intensive  efforts  of  this  newly  created  unit  at  Head- 
quarters and  predicated  on  teaming  arrangements  established  with  our  Operations 
Offices,  the  Department  has  achieved  a  significantly  higher  standard  of  contractor 
oversight.  Later  in  this  testimony,  I  will  illustrate  the  real  improvement  this  organi- 
zation, working  with  our  Operations  Offices,  has  made  in  the  area  of  property  inven- 
tory and  control. 

These  and  other  initiatives  are  significant  steps  in  the  Department's  arduous  jour- 
ney toward  an  effective  and  efficient  business  management  system.  Our  road  to  re- 
covery is  complicated  by  many  factors,  not  the  least  of  whicn  is  the  changing  role 
of  the  Department  in  the  post-Cold  War  period.  Just  as  we  delivered  to  the  Nation 
an  unsurpassed  nuclear  arsenal,  we  must  now  be  equally  aggressive  in  pursuing 
critical  science,  technology,  and  energy  initiatives.  We  must  do  this  in  a  way  that 
is  respectful  of  our  obligations  to  all  of  our  stakeholders.  We  must  make  the  changes 
needed  to  lead  the  world  in  the  achievement  of  the  great  scientific  achievements  of 
the  next  century.  How  we  accomplished  our  business  in  the  past  has  little  applica- 
tion today.  I  can  assure  you  that  DOE  is  committed  to  radically  reforming  its  busi- 
ness management  practices  to  meet  the  critical  mission  which  our  Nation  has  en- 
trusted to  us. 

Having  described  several  of  the  Department-wide  reform  initiatives  which  we 
have  undertaken,  I  would  like  to  focus  on  the  summary  findings  and  observations 
noted  in  the  GAO  and  IG  documents  and  describe  the  various  corrective  actions 
which  the  Department  is  undertaking. 

III.  Savannah  River  Affiliate  Acquisitions 
A.  conflicting  contractual  provisions 

The  Department  of  Energy  Acquisition  Regulation  (DEAR)  establishes  the  policies 
that  govern  prime  contractor  acquisitions  from  affiliated  organizations.  The  DEAR 
places  significant  restrictions  on  obtaining  needed  services  fi-om  affiliates  and  re- 
quires that  the  contract  be  competed  unless  the  affiliate  has  special  technical  exper- 
tise. In  addition,  the  DEAR  requires  that  decisions  to  acquire  goods  or  services  from 
affiliated  sources  be  justified  and  documented.  We  view  these  policies  as  providing 
an  adequate  level  of  control  which  can  be  exercised  in  all  our  contracts. 

The  issues  raised  by  GAO  are  a  consequence  of  the  use  of  contract  clauses  con- 
taining an  interpretation  of  these  policies.  For  the  WSRC  contract  and  the  BSRI 
subcontract,  SROO  utilized  unique  clauses  which  permitted  the  use  of  corporate  af- 
filiates "when  necessary  and  desirable  in  carrying  out  the  contract."  Under  these 
clauses,  (identified  as  1.102  and  H.27),  intercompany  transfers  of  services  were  to 
be  made  at  cost  with  no  payment  of  fee. 

The  terms  of  these  clauses  are  at  variance  with  the  provisions  of  the  DEAR  re- 
quiring competition  and  special  technical  expertise.  However,  our  review  has  found 
that  the  removal  of  these  restrictions  on  affiliate  transactions  was  intentional.  At 
the  time  of  the  selection  of  WSRC,  DOE  officials  believed  the  program  at  SRS  was 
so  complex  that  the  full  corporate  resources  of  Westinghouse  Electric  Corporation 
(Westinghouse)  (WSRC's  parent  company)  and  Bechtel  National,  Inc.  (BSRI's  parent 
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company),  might  be  required.  Accordingly,  it  was  by  design  and  through  the  oper- 
ation of  these  clauses  that  the  contractors  have  enjoyed  greater  flexibility  in  now 
they  might  obtain  services  from  affiUated  sources  than  is  contemplated  by  the 
DEAR. 

We  are  reviewing  the  situations  identified  by  GAO  and  the  applicable  provision 
of  the  DEAR  to  determine  whether  additional  regulatory  and  policy  guidance  is  re- 
quired. 

GAO  described  a  second  locally  developed  clause  which  is  part  of  the  WSRC  con- 
tract. That  clause,  identified  as  1.103,  Reactor  Restart  Program  Support,  was  intro- 
duced into  the  contract  during  a  critical  effort  of  the  prior  Secretary  to  start  the 
nuclear  production  reactors  at  SRS.  The  technical  complexity  of  the  task  was 
daunting  and  the  resource  demands  were  beyond  expectations. 

DOE  and  WSRC  reached  an  agreement  under  which  Westinghouse  corporate  re- 
sources would  be  "loaned"  to  WSRC  for  reactor  restart  support  and  DOE  would  pay 
Westinghouse  profit  for  the  services  rendered.  The  payment  of  profit  was  inconsist- 
ent with  DOE  poUcy  but  the  agreement,  as  reflected  in  the  1.103  clause,  was  ap- 
proved as  a  deviation  by  the  Procurement  Executive. 

WSRC  had  very  few  requirements  for  intercompany  transactions  under  which 
profit  was  paid  before  the  restart  program  was  shut  down.  Nonetheless,  in  spice  of 
the  urgent  circumstances  and  in  view  of  the  issues  raised  by  GAO,  I  am  not  satis- 
fied that  the  Department  adequately  analyzed  the  possible  consequences  of  the  1.103 
clause. 

DOE  is  concerned  about  its  M&O  contractors  using  their  affiliates  in  the  manner 
described  by  the  GAO  and  IG,  and  SRS  will  continue  to  be  diligent  in  the  applica- 
tion of  the  stringent  controls  on  the  use  of  such  actions,  consistent  with  applicable 
policy.  At  SRS,  every  affiliate-specific  action  must  be  reviewed  prior  to  award  to  en- 
sure that  the  action  proposed  is  appropriate.  Except  in  very  limited  circumstances, 
every  subcontract  under  which  a  fee  or  profit  is  paid  to  an  affiliate  will  also  be  sub- 
ject to  scrutiny.  SRS  has  reviewed  every  affiliate  source  transaction  with  WSRC  in 
excess  of  $75,000  either  going  from  WSRC  to  another  M&O  contractor,  or  directed 
to  WSRC  from  another  M&O  contractor.  WSRC  has  agreed  to  remove  the  1.103 
clause  from  its  contract.  Thus,  WSRC  will  no  longer  be  authorized  to  charge  a  profit 
on  its  intercompany  transfers.  The  Department  also  will  pursue  other  contract  revi- 
sions (such  as  removal  of  the  1.102  and  H.27  clauses  from  the  WSRC  contract)  de- 
pending upon  the  outcome  of  our  further  review  of  these  issues. 

B.  IMPROPERLY  COSTED  INTERDIVISIONAL  WORK  REQUESTS 

The  1.102  and  H.27  clauses  I  referred  to  earlier  also  provided  direction  on  the 
manner  in  which  the  costs  of  goods  and  services  obtained  from  affiliates  would  be 
determined.  Essentially,  services  that  would  be  provided  by  an  affiliate  as  a  supple- 
ment to  existing  on-site  WSRC  resources  would  be  reimbursed  on  the  basis  of  only 
salary  and  associated  overhead,  travel  costs,  and  living  expenses  of  the  affiliate's 
employees.  The  cost  of  all  other  services  provided  by  an  affiliate  would  be  deter- 
mined on  a  full  cost  basis.  The  BSRI  subcontract  contains  essentially  the  same  pro- 
vision. 

In  1990,  the  Department  learned  that  under  the  accounting  procedures  of  WSRC's 
affiliates,  as  reported  in  their  Cost  Accounting  Disclosure  Statements,  WSRC  affili- 
ates charged  corporate  overhead  and  other  indirect  costs  to  intercompany  transfers. 
As  a  result,  DOE  agreed  to  modify  the  WSRC  contract  to  permit  WSRC  affiliates 
to  charge  these  costs  since  the  more  restrictive  clause  was  causing  the  affiliates  to 
be  in  noncompliance  with  the  previously  filed  Cost  Accounting  Standards  disclosure 
statement  otherwise  required  by  the  Government.  WSRC  did  not  modify  the  BSRI 
subcontract  at  the  same  time. 

The  GAO  and  IG  found  that  WSRC  charged  DOE  the  full  cost  for  services  pro- 
vided by  BSRI  affiliate  personnel  needed  to  supplement  existing  on-site  BSRI  re- 
sources. WSRC  charged  these  costs  to  DOE  contrary  to  the  provisions  of  the  BSRI 
contract.  WSRC  internal  auditors  recognized  that  erroneous  cost  charges  were  being 
made  under  the  terms  of  the  WSRC  subcontract  with  BSRI.  BSRI  and  WSRC  have 
requested  that  DOE  approve  modification  of  the  BSRI  contract  to  permit  these  ques- 
tioned costs  to  be  made  allowable  retroactively.  Unless  WSRC  provides  strong  jus- 
tification, the  Department  will  not  approve  modification  of  the  BSRI  contract  as  re- 
quested. 

C.  REVIEWING  AFFILIATED  PROCUREMENT  FOR  ORGANIZATIONAL  CONFLICTS  OF 

INTEREST 

As  I  indicated  earlier,  the  WSRC  serves  as  a  prime  M&O  contractor  while  BSRI 
is  the  primary  subcontractor  at  the  site.  WSRC  is  contractually  required  to  obtain 
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a  document  called  an  "Organizational  Conflicts  of  Interest  (OCI)  Disclosure,  certify- 
ing no  OCI  exists  in  the  award  of  a  subcontract.  Our  experience  has  been  that 
WSRC  recognizes  the  need  for  OCI  reviews  of  prospective  awards.  SRS  has  acknowl- 
edged that  OCI  reviews  made  by  WSRC  should  have  been  submitted  for  approval 
by  the  Contracting  Officer.  The  delegation  of  that  inherent  responsibilitv  of  the  Gov- 
ernment was  based  on  an  incorrect  interpretation  of  the  applicable  regulation. 

In  a  related  matter,  issues  have  been  raised  regarding  whether  OCI  determina- 
tions for  intercompany  transfers  are  needed  and  when  an  affiliate  source  is  to  be 
considered  an  intercompany  transfer.  Westinghouse  maintains  that  the 
intercompany  transfers  between  WSRC  and  its  affiliates,  or  BSRI  and  its  affiliates, 
do  not  require  OCI  representations  or  disclosures  because  those  actions  are  not  sub- 
contracts. This  is  a  procurement  policy  issue  that  has  implications  beyond  these  par- 
ticular contracts,  and  the  Department  is  in  the  process  of  deciding  the  appropriate 
resolution  to  this  issue. 

Definitional  issues  aside,  the  GAO  and  IG  believe  that  the  regulations  require  a 
DOE  Contracting  Officer  to  make  the  needed  determinations  on  any  subcontracts 
to  which  the  OCI  provisions  apply.  I  fully  support  this  position.  In  a  letter  dated 
August  17,  1993,  SRS  directed  WSRC  to  submit  all  OCI  covered  contracts  to  DOE 
for  the  formal  OCI  determination. 

In  another  matter,  the  GAO  expressed  the  opinion  that  if  any  transaction  creates 
or  reasonably  gives  the  appearance  of  creating  a  conflict  of  interest,  the  Contracting 
Officer  is  to  be  notified  prior  to  entering  into  the  transaction.  I  share  that  opinion. 
In  a  letter  dated  November  22,  1993,  SRS  directed  WSRC  to  adhere  to  the  OCI  re- 
quirements embodied  in  their  contract  and  WSRC  has  agreed  to  do  so.  To  further 
ensure  that  WSRC  and  BSRI  are  in  compliance  with  the  applicable  OCI  regulations, 
I  have  asked  the  Office  of  Contractor  Management  and  Administration  to  conduct 
a  special  OCI  review  at  SRS  within  the  next  year. 

D.  CONTRACT  ADMINISTRATION 

The  use  of  Off-Project-Work  Requests  (OPWR)  with  BSRI  was  authorized  in 
BSRI's  subcontract  with  WSRC  in  the  same  manner  that  intercompany  transfers 
were  authorized  in  the  WSRC  contract  with  DOE.  Both  WSRC  and  SRS  have  recog- 
nized that  WSRC's  administration  of  OPWR  under  its  subcontract  with  BSRI  was 
not  consistent  with  Departmental  standards  applicable  to  prime  contractors.  As  a 
result,  SRS  has  instituted  stringent  processing  controls  on  OPWRs.  In  addition  to 
action  taken  internally  by  WSRC,  SROO  issued  a  letter  on  August  18,  1993  direct- 
ing that  WSRC  submit  each  BSRI  OPWR  to  DOE  for  approval  prior  to-award. 
WRSC  will  submit  proposed  revisions  to  its  procurement  policies  and  procedures  for 
the  approval  of  the  Contracting  Officer.  I  believe  that  the  formalization  of  the 
changes  already  in  place,  coupled  with  increased  SRS  attention  to  this  issue,  signifi- 
cantly reduce  the  likelihood  of  this  problem  recurring  in  the  future. 

rv.  Compliance  With  the  CFO  Act 

The  Department  of  Energy  has  moved  aggressively  to  implement  the  Chief  Finan- 
cial Officer's  Act  of  1990.  The  Department  has  established  a  Chief  Financial  Officer 
organization  which  reports  directly  to  the  Secretary  of  Energy.  The  Chief  Financial 
Officer  is  responsible  for  oversight  of  all  financial  management  activities  relating  to 
the  programs  and  operations  of  the  Department;  for  developing  and  maintaining  an 
integrated  accounting  and  financial  management  system,  including  financial  report- 
ing and  internal  controls;  for  providing  policy  guidance  and  oversight  of  depart- 
mental financial  management  personnel;  for  preparing  an  annual  report;  for  mon- 
itoring financial  execution  of  the  budget  and  for  reviewing  fees,  royalties,  rents  and 
other  charges  imposed  by  the  Department. 

Since  the  passage  of  the  Chief  Financial  Officer's  Act,  the  Department  has 
strengthened  financial  management  in  Headquarters  and  in  the  24  field  organiza- 
tions with  accounting  and  budgeting  functions.  Each  field  organization  has  des- 
ignated a  field  Chief  Financial  Officer  that  is  responsible  for  the  management  of  fi- 
nancial operations  and  the  integrity  of  financial  records.  The  Department  has  estab- 
lished a  typical  organizational  structure,  standard  position  descriptions,  qualifica- 
tions requirements  and  performance  standards  for  the  major  field  offices.  The  Chief 
Financial  Officers  of  the  nine  major  field  offices  have  a  dual  reporting  relationship 
to  both  the  field  office  manager  and  the  Headquarters  Chief  Financial  Officer.  Chief 
Financial  Officers  of  the  largest  field  offices  have  been  classified  as  Senior  Executive 
Service  positions.  A  Department-wide  financial  management  development  program 
has  been  implemented  with  a  core  curriculum  for  entry  level,  journeymen  level  and 
managerial  level  accountants  and  budget  analysts,  for  accounting  technicians  and 
for  secretaries.  Currently  89  percent  of  the  eligible  employees  (585)  are  participating 
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in  this  program  and  150  certificates  have  been  issued  to  individuals  completing  one 
or  more  of  the  core  curriculums. 

In  addition,  the  Department  has  reduced  the  number  of  separate  financial  man- 
agement systems  from  29  in  1983  to  6  with  plans  to  consolidate  further  to  5  by 
1995.  Audited  financial  statements  are  prepared  for  all  of  the  Departrnent's  revolv- 
ing funds,  trust  funds  and  commercial  activities,  a  total  of  eleven  entities.  A  strate- 
gic plan  has  been  developed  for  financial  management.  Headquarters  Chief  Finan- 
cial Officers  staff  have  been  trained  in  Total  Quality  Management,  a  customer  sur- 
vey has  been  completed  to  identify  areas  where  improvements  can  be  made  and  an 
"Idea  Day"  was  held  which  generated  over  600  ideas  for  improving  our  operation. 
A  Process  Improvement  Team  has  identified  ways  to  reduce  the  time  it  takes  to 
process  a  travel  voucher  from  over  35  days  to  three,  and  we  have  currently  initiated 
a  pilot  project  to  pay  travel  vouchers  "On-the-Spot". 

In  the  area  of  contractor  financial  management,  one  of  our  significant  achieve- 
ments was  the  chartering  of  the  Financial  Management  Systems  Improvement 
Council  (Council).  The  Council  was  designed  to  improve  contractor  financial  man- 
agement systems  and  save  resources  by  (1)  sharing  successful  approaches  (best  busi- 
ness practices)  and  benchmarking  among  our  contractors;  (2)  developing  business  re- 
quirements and  common  terminology  for  financial  management  systems;  and  (3) 
identifying  systems  that  lend  themselves  to  common  processes  and  the  pursuit  of 
standardization  where  appropriate.  Membership  on  the  Council  includes  representa- 
tives from  ten  contractors,  two  field  offices  and  four  representatives  from  the  CFO's 
office.  Although  these  efforts  are  for  the  most  part  long-term,  initial  results  from 
benchmarking  and  exchange  of  information  on  financial  systems  show  numerous  op- 
portunities for  improving  operational  efficiency  and  future  cost  avoidance. 

Finally,  the  President  has  recently  announced  his  intent  to  nominate  Joseph 
Vivona  of  New  Jersey  to  be  the  Department's  first  Chief  Financial  Officer  appointed 
with  the  advice  and  consent  of  the  Senate. 

V.  Management  of  Personal  Property  at  DOE  Sites 

I  have  also  reviewed  the  recent  GAO  report  that  addresses  findings  regarding  in- 
ventory results  at  the  Rocky  Flats  Operations  Office.  In  addition,  we  are  aware  that 
GAO  is  compiling  for  Congressman  Synar  a  Statement  of  Facts  which  is  expected 
to  be  completed  in  early  April.  That  Statement  is  expected  to  show  substantial 
quantities  of  lost  and/or  missing  property  during  the  last  physical  inventory  at  26 
of  DOE's  M&O  contractor  sites. 

The  GAO's  concerns  and  findings  are  consistent  with  the  results  of  several  Head- 
quarters property  reviews  conducted  during  fiscal  year  1993.  The  Secretary  and  I 
are  committed  to  correcting  personal  property  problems  and  insist  on  increased  ac- 
countability and  control  from  the  Department's  contractors. 

While  the  dollars  mentioned  above  are  large  and  are  getting  our  immediate  atten- 
tion, I  must  note  that  the  Department  has  already  taken  steps  towards  implement- 
ing improvements  in  property  management.  In  fact,  the  reported  increases  in  lost 
and/or  missing  property  are,  in  part,  a  consequence  of  the  Department's  tightened 
stewardship  in  these  areas.  However,  it  is  apparent  that  the  poor  property  account- 
ing practices  applied  by  our  contractors  have  resulted  in  a  situation  where  final  dis- 
position of  our  property  assets  is  unknown. 

In  response  to  Congressional  concern  relating  to  numerous  weaknesses  in  the  De- 
partment's personal  property  operations,  the  Secretary  has  instituted  actions  to  im- 
prove controls  over  contractor  personal  property  management  systems.  Principal 
among  these  has  been  the  work  of  the  Contract  Reform  Team  previously  mentioned 
in  my  testimony.  This  Team  has  formulated  specific  proposals  for  the  improvement 
of  the  Department's  business  practices,  including  property  management.  The  Sec- 
retary has  also  empowered  the  recently  created  Office  of  Contractor  Management 
and  Administration  (OCMA)  to  increase  its  efforts  to  tighten  the  Department's  stew- 
ardship over  contractor  property  and  purchasing  management  systems.  Initiatives 
associated  with  the  recent  work  of  OCMA  include:  (i)  requiring  that  Departmental 
approval  of  contractor  property  management  system  determinations  receive  Head- 
quarters' concurrence;  (ii)  Headquarters'  independent  validation  of  Operations  Office 
activities;  and  (iii)  a  strengthened  contractor  surveillance  program. 

The  recently  appointed  Deputy  Assistant  Secretary  for  Procurement  and  Assist- 
ance Management  has  initiated  actions  to  empanel  senior  Operations  and  Head- 
quarters managers  to  define  and  develop  definitive  actions,  schedules  and  resource 
requirements  to  address  the  problems  associated  with  property  management.  The 
Department  will  prepare  short-term  and  long-term  action  plans  to  improve  the  man- 
agement of  our  contractors'  personal  property  systems.  A  charter  will  also  be  devel- 
oped for  a  standing  Quality  Improvement  Team  comprised  of  Operations  and  Head- 
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quarters  staff  that  will  fully  develop  these  plans.  The  development  of  these  plans 
through  a  partnership  between  the  Operations  Offices  and  Headquarters  will  result 
in  a  focused  and  coordinated  approach  to  improving  property  management.  I  believe 
the  end  product  from  this  effort  will  enable  the  Department  to  exercise  the  needed 
control  over  our  contractors  and  their  property  management  programs. 

VI.  Conclusion 

In  conclusion,  the  Secretary  and  I  are  strongly  committed  to  enhancing  the  De- 
partment's business  practices,  and  feel  that  actions  being  undertaken  will  signifi- 
cantly improve  the  Department's  management  of  its  contractors. 

Chairman  Glenn.  All  right.  Thank  you  very  much. 

I  know  we  have  at  Rocky  Flats,  you  said,  the  1992  inventory 
showed  5,900  pieces  of  equipment  worth  $33  million  missing  from 
the  site — furniture,  computer  equipment,  machine  tools,  welders, 
all  sorts  of  things. 

GAO  in  1993  still  reports  about  that  same  amount,  in  the  1993 
inventory,  $12.8  million  of  equipment  missing  from  the  site,  and 
another  $16.5  million  just  can't  be  accounted  for  in  any  way.  Miss- 
ing equipment  includes  a  semi  trailer,  fork  lifts,  cameras,  desks, 
typewriters,  and  over  1,800  pieces  of  computer  equipment,  such  as 
monitors  and  keyboards,  and  that  is  just  at  Rocky  Flats,  so  appar- 
ently there  has  been  very  little  inventory  of  equipment  of  the  type 
that  we  are  talking  about  here,  and  that  has  to  be  accounted  for. 

Back  to  Savannah  River,  do  you  believe  it  is  proper  for  DOE  to 
be  funding  legislative  monitoring  services  out  of  Westinghouse's 
Washington  office? 

Mr.  White.  I  would  agree  with  the  statement  made  by,  I  think 
it  was  the  GAO,  that  I  would  think  that  if  somebody  wants  to  keep 
up  with  orders — I  mean,  there  is  a  couple  of  kinds  of  legislative 
monitoring.  Requests  from  Members  of  Congress,  I  think  that  the 
contractor  should  be  expected  to  respond  to  Members  of  Congress. 

If  it  is  really  just  following  what  is  going  on  in  the  authorizations 
and  appropriations  committees,  there  are  numerous  publications 
which  cover  this  very  thing,  and  you  shouldn't  have  to  have  a 
Washington  office  billed  to  the  DOE  or  a  person  doing  that,  be- 
cause there  is  so  much  information  that  is  easily  accessible  in  the 
public  record. 

I  don't  want  to  make  a  categorical  statement  that  there  is  no 
type  of  looking  at  what  is  going  on  in  Congress  that  should  be  re- 
imbursed, in  responding  to  Members  of  Congress,  but  if  they  are 
lobbying  or  they  are  spending  money  for  somebody  to  sit  around  to 
figure  out  what  they  could  do  just  by  reading  some  good  publica- 
tions, we  shouldn't  be  pajdng  for  it. 

Chairman  Glenn.  Well,  has  corrective  action  been  taken  in  this 
area?  Has  that  been  disallowed,  or  have  you  looked  at  that  to  find 
out  what  was  justified  and  what  was  not? 

Mr.  White.  Yes.  On  the  over  $800,000,  we  have  refused  to  pay, 
refused  to  reimburse,  all  but  $180,000  of  that.  Of  the  $180,000  that 
was  reimbursed,  we  have  demanded  back  $30,000,  and  of  the 
$150,000  remaining,  we  will  disallow  that,  and  we  have  challenged 
them  to  provide  the  backup  to  see  what  that  is,  broken  down  be- 
tween what  was  done  to  respond  to  DOE  headquarters,  which  is  in- 
cluded in  that,  and  legislative  monitoring.  I  predict,  based  on  what 
I  heard  this  morning,  that  much  of  not  all  of  that  will  be  dis- 
allowed. 
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Chairman  Glenn.  All  right.  Without  reading  into  this,  into  the 
record  again  all  the  stuff  on  nonstandard  clauses,  you  are  familiar 
with  that.  I  talked  about  it  a  little  bit  earlier.  These  nonstandard 
clauses,  as  I  view  them,  were  almost  a  waiver  to  do  whatever  they 
wanted  to  do. 

Is  that  justified?  Are  we  continuing  that?  Are  we  awarding  con- 
tracts, letting  them  award  contracts  to  affiliates  without  competi- 
tion or  justification,  just  accepting  their  word  on  it  that  it  is  OK? 
Mr.  White.  No,  and  the  example  that  we  heard  about  Bechtel 
asking  for  $35  million  to  do  this  and  our  questioning  that,  we  are 
reviewing  now  all  the — I  am  told  that  we  are  reviewing  all  the  af- 
filiate— requests  for  reimbursement  for  affiliate  work,  to  make  sure 
that  they  comply  with  the  standards. 

You  know  and  you  heard  the  people  within  the  Department.  I 
want  to  say  this  to  you,  Mr.  Chairman,  that  the  people  who  are  in 
the  field  are  generally  good  people.  They  are  Federal  employees 
who  are  well-motivated,  and  there  were  some  corners  that  were  cut 
down  there  at  Savannah  River  because  of  the  urgency  that  the  last 
administration  felt  on  the  tritium.  It  doesn't  look,  with  any  benefit 
of  hindsight,  like  those  corners  should  have  been  cut,  and  we  are 
making  sure  we  are  not  cutting  corners  now. 

Chairman  Glenn.  OK,  but  how  do  we,  if  we  are  going  to  have 
things  like  that,  are  we  writing  any  more  contracts  with  that  kind 
of  clause  in  there  or  lack  of  clause  in  there? 

Mr.  White.  Not  with  the — the  clause  that  was  written  in  there 
was  OK.  It  was  the  waiver  that  was  bad. 

Chairman  Glenn.  Yes,  the  nonstandard  clause  that  allowed  Wes- 
tinghouse  and  Bechtel  to  award  contracts  to  affiliates  without  com- 
petition or  justification.  We  are  not  writing  any  more  like  that  now, 
I  trust?  Is  that  right? 
Mr.  White.  No. 

Chairman  Glenn.  Are  we  correcting  those  that  are  out  there 
now? 

Mr.  White.  Well,  the  one  that  I  am  familiar  with  is  the  Westing- 
house,  and  the  urgency  that  associated — that  caused  that  new  con- 
tract to  be  made  on  tritium  has  gone  away,  and  that  is  not  our 
practice  any  more. 

Chairman  Glenn.  How  about  your  field  people  that  are  out  there 
on  each  one  of  these  sites?  Have  they  been  instructed  now  to  exer- 
cise greater  control,  or  do  they  have  the  capability  to  do  that?  Do 
they  have  the  people  there  to  more  closely  monitor  these  things,  or 
do  we  need  more  people? 

Mr.  White.  They  have  been  instructed.  They  have  been  involved 
very  intimately,  the  field  leadership,  in  the  contract  reform  effort 
we  are  doing.  We  have  appeared  once,  I  have  and  the  Secretary 
has,  on  video  to  all  the  employees,  and  doing  so  again  next  week 
concerning  specific  actions. 

But  you  raise  a  good  point:  Do  we  have  the  right  skills?  We  do 
not  have  all  the  right  skills  that  we  need,  particularly  as  we  have 
moved  from  production  facilities  to  facilities  that  have  as  their  pri- 
mary responsibility,  cleanup.  So  there  is  no  question  that  the  skill 
mix  on  project  management — if  you  could  just  take  that  down, 
please — that  the  skill  mix  is  not  right. 
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We  have  taken  some  concrete  steps.  We  have  authorized  some 
1,600  employees  over  a  several  year  period  of  time  in  environ- 
mental restoration,  400  added  this  year,  and  that  will  go  part  of 
the  way,  but  we  are  going  to  have  to  improve  the  skills  of  our  own 
employees  very  aggressively. 

Chairman  Glenn.  How  long  does  it  take  to  do  that?  How  long? 
That  is  a  pretty  big,  general  change,  if  you  are  talking  about 
changing  the  skills  of  the  whole  work  force  to  monitor  this,  as  op- 
posed to  a  production  facility,  to  a  cleanup  operation. 

Mr.  White.  To  tell  you  the  truth,  getting  the  skill  mix  to  where 
it  ought  to  be  is  a  task  that  is  going  to  take  this  decade,  and  I  will 
tell  you  what  some  of  the  variables  are. 

We  need  this  buy-out  legislation.  If  we  have  FTE  caps,  and  we 
have  an  authorization  to  add  400  new  Federal  employees,  then  our 
ability  to — and  we  are  experiencing  extremely  low  attrition  in  the 
Department — then  we  need  the  ability  to  do  the  humane  and  sen- 
sible thing,  which  will  cost  the  taxpayers  a  lot  less  in  the  long  run, 
pay  for  itself  within  13  months,  and  that  is  to  give  severance  pay- 
ments for  people  who  may  be  close  to  retirement,  who  would  be 
willing  to  accept  retirement  for,  say,  the  severance  package  that 
was  proposed.  If  we  have  somewhat  higher  turnover,  we  can  add 
people  that  have  some  of  the  new  skills. 

Chairman  Glenn.  Well,  OK.  Even  with  that,  though,  do  you 
have  an  estimate  how  long  it  is  going  to  take  to  really  give  you  the 
capability  to  monitor  these  things,  because  this  can't  wait  forever. 
We  are  going  to  pass  the  buyout  thing.  I  conducted  the  conference 
between  us  and  the  House  day  before  yesterday  on  that,  and  it  will 
be  in  the  floor  probably  next  week  for  approval,  so  we  are  going  to 
finally  at  last  get  the  thing  through,  after  a  lot  of  delay. 

We  may  wind  up  with  a  filibuster  on  it  from  some  people  who 
don't  like  some  of  the  things  that  we  did  in  conference,  as  a  matter 
of  fact,  so  it  may  not  get  through  quite  as  fast  as  we  hoped.  Never- 
theless, that  is  moving.  But  even  with  the  buyout  legislation,  how 
long  is  it  going  to  be  before  you  can  really  monitor  what  is  going 
on  out  there  and  correct  some  of  these  things? 

Mr.  White.  Well,  sir,  it  is  a  matter  of  degree.  We  are  improving 
our  skill  mix  every  week,  every  month,  by  training.  That  is  where 
the  Secretary  and  I  have  been  much  involved.  But  I  don't  want  to 
give  you  a  number,  to  tell  you  the  truth,  that  is  reliable,  out  of  the 
air.  I  will  give  you  my  judgment  based  on  my  experience  in  man- 
agement, and  my  experience  is  that  it  is  going  to  take  the  better 
part  of  this  decade  to  turn  around  the  skill  mix  of  this  Department. 

Chairman  GLENN.  Can  you  not  have — you  have  capable  people, 
supposedly,  over  there  in  the  Department. 

Mr.  White.  Yes. 

Chairman  GLENN.  They  have  been  monitoring  all  this  operation 
for  a  long  time.  They  are  familiar  with  it.  You  mean  we  can't 
change  them  and  say,  'Tou  go  out  there  and  monitor  these  con- 
tracts, and  do  the  things  in  monitoring  these  that  have  to  be  done 
to  clean  this  whole  thing  up." 

Admiral  Watkins  used  to  sit  right  where  you  are  sitting  and  tell 
us  his  biggest  job  was  to  change  the  culture  of  the  Department. 
Well,  I  am  sympathetic  to  changing  cultures,  but  I  am  not  quite  as 
S3rmpathetic  as  I  used  to  be,  because  I  have  heard  "culture"  until 


94 

that  is  the  most  over-used  word  in  the  EngUsh  language  around 
here  with  regard  to,  I  think,  an  excuse  for  not  having  tough  man- 
agement that  tells  the  employees,  "Here  is  the  new  poHcy,  and  you 
administer  it,  and  I  am  going  to  check  on  you  that  you  are  admin- 
istering it  right." 

It  seems  to  me  that  if  we  have  good  people  over  there  in  the  De- 
partment, they  should  be  able  to  shift  gears  that  much  to  admin- 
ister something  that  has  now  gone  from  nuclear  production  to  nu- 
clear cleanup.  And  if  they  can't,  and  we  have  to  wait  to  get  buyouts 
and  change  the  personnel,  which  is  what  you  were  just  telling  me 
in  other  words,  that  isn't  acceptable  to  me.  I  don't  think  we  can  do 
that. 

If  we  have  to  wait  until  we  change  the  personnel  of  the  Depart- 
ment before  we  can  make  progress  in  administering  some  of  these 
things,  we  are  going  to  have  to  take  a  whole  new  approach  to  this 
thing.  That  is  a  little  different  direction  than  I  thought  we  were 
going  to  go  this  morning. 

Mr.  White.  Well,  I  don't  think— how  long  does  it  take  to  change 
a  skill  mix?  It  takes  a  while.  How  long  does  it  take  to  institute  the 
kind  of  incentives,  so  that  people  have  the  incentives  to  perform? 
Now  we  are  talking  about  contractor  oversight.  These  are  things 
that  we  are  doing  immediately,  and  we  start  with  our  biggest  con- 
tracts. Our  four  biggest  contracts  are  $10  billion. 

If  we  write  these  contracts  to  give  the  contractors  the  incentives 
to  perform,  that  is  the  one— and  we  have  the  discipline  and  the  re- 
sponsibility to  specify  what  they  are  doing  and  hold  them  account- 
able— those  are  things  that  we  can  do  immediately. 

Chairman  Glenn.  Yes,  but  don't  we  have  someone  to  go  out 
there  and  just  audit  equipment  and  things  like  that,  to  make  sure 
people  aren't  just  ripping  off  the  whole  system  and  taking  things 
home?  We  have  got  billions  of  dollars  of  stuff  out  there  we  just  had 
testimony  on,  and  I  won't  repeat  it.  Take  some  of  your  people  and 
put  them  out  there  and  say,  "Run  an  audit  at  Rocky  Flats." 

Let's  see  what  we  got,  what  we  don't  have,  and  haul  somebody 
up  there  and  make  them  accountable  for  this  stuff.  I  don't  think 
we  need  to  do  big  training  programs  for  something  as  simple  as 
that.  Any  good  manager  over  there,  any  place  in  the  Department 
of  Energy,  could  certainly  go  out  and  run  that  kind  of  a  thing, 
whether  they  have  been  used  to  managing  nuclear  weapons  or 
whether  managing  a  cleanup  that  comes  as  a  result  of  all  that 
weapons  production. 

So  I  hope  we  are  not  having  to  wait  until  another  10  years  on 
this,  as  you  indicate  it  is  going  to  take  a  decade  to  make  a  change 
of  direction  in  this.  We  have  got  to  do  better  than  that. 

Mr.  White.  Well,  I  agree,  and  I  was  specifically  referring  to  what 
does  it  take  to  change  the  skill  mix,  what  is  it,  of  a  Department? 
That  takes  a  while.  What  does  it  take  to— how  long  does  it  take 
to  have  much,  much  better  accountability  than  we  have  today,  by 
having  more  people  involved  in  more  vigorous  management?  That, 
I  think  we  have  seen  big  changes  in  now,  in  this  administration, 
and  this  year  we  are  going  to  see  some  more  big  changes. 

I  say  one  thing  that  we  could  do  very  quickly  is  to  write  these 
contracts  to  have  people  bear  the  cost  when  they  do  something  like 
lose  personal  property,  and  that  we  are  doing  right  now. 
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Chairman  Glenn.  I  understand,  but  if  we  wait,  a  lot  of  these  are 
long-term  contracts,  and  if  we  wait  until  we  are  going  to  have  to 
change  contracts  before  we  have  people  come  up  with  common 
sense  approaches  to  people  stealing  things  off  of  Government  prop- 
erty, stealing  Government  property  off  a  base,  we  don't  have  to 
wait  for  contract  changes  to  do  that  kind  of  stuff.  That  is  just  thiev- 
ery. That  is  common  sense. 

Mr.  White.  We  can  do  it  right  now. 

Chairman  Glenn.  Yes. 

Senator  Levin? 

Senator  Levin.  Thank  you,  Mr.  Chairman,  and  thank  you  for 
your  leadership  in  this  area.  Again,  it  is  a  nuts-and-bolts  kind  of 
good  Government  area,  and  it  has  got  to  be — the  waste  that  exists 
in  this  area  is  extraordinary.  It  has  got  to  be  ferreted  out,  but  it 
takes  ferrets  to  do  that,  and  Mr.  Chairman,  you  are  one  of  the  fer- 
rets. 

Chairman  Glenn.  Look  like  a  ferret,  do  I?  [Laughter.] 

Senator  Levin.  The  public  is  very  glad  you  are  doing  what  you 
are  doing. 

I  think  that  what  we  are  seeing  in  the  DOE  now  is  an  effort, 
after  years  and  years  of  neglect,  and  you  are  going  to  face.  Sec- 
retary White,  lots  of  objections,  hurdles,  roadblocks,  bureaucratic 
snafus,  contractor  objections.  You  name  it,  you  will  face  it. 

The  question  is  whether  or  not  you  are  going  to  have  the  staying 
power  to  win  these  fights,  and  whether  you  are  going  to  see  them 
through,  and  whether  you  are  getting  all  the  support  that  you  need 
from  your  boss,  from  the  President,  who  is  really  your  boss,  and 
from  us.  Are  you? 

Mr.  White.  From  my  bosses,  yes.  Many  of  the  contractors  don't 
like  the  changes  we  are  making,  but  we  can  stay  in  there  and  take 
the  heat.  I  think  it  is  going  to  be  up  to  all  of  us,  as  citizens  and 
representatives  of  citizens,  to  take  these  matters  very  seriously,  be- 
cause we  are  dealing  with  dollars  that  are  not  given  by  people  vol- 
untarily. That  is  part  of  their  lives,  and  we  ought  to  treat  those 
dollars  very  preciously. 

Senator  Levin.  You  have  been  hobbled  in  your  efforts  to  exert 
stronger  contract  oversight  by  provisions  in  your  contracts  that  are 
weaker  than  those  that  are  normally  required  by  the  FAR.  For  in- 
stance, a  lot  of  your  contractors  expect  a  mutuality  principle  in  the 
contract,  which  means  that  all  disputes  have  got  to  be  resolved  by 
mutual  agreement. 

If  they  are  not,  they  just  sit  there  and  fester,  apparently,  year 
after  year,  unresolved,  usually  where  the  money  has  already — our 
money — has  already  been  spent  by  the  contractor;  where  we  think 
it  is  improperly  spent,  no  way  to  get  it  back  or  to  withhold  other 
payments.  Our  bargaining  position,  our  leverage,  is  pretty  feeble  if 
we  have  a  principle  such  as  that. 

Would  you  describe  to  us  the  mutuality  principle  which  is  in 
many  contracts,  and  tell  us  what  your  role  is  in  trying  to  change 
it,  if  it  should  be  changed? 

Mr.  White.  Yes.  The  mutuality  proposal  with  our  largest  con- 
tract— a  mutuality  provision  like  you  described  is  in  the  contract 
with  our  largest  contractor,  the  University  of  California.  I  can't  tell 


96 

you  how  many  other  contracts  that  it  is  in,  but  the  University  of 
CaHfornia  runs  three  big  facihties  for  us. 

I  have  told  the  people  at  the  University  of  California  that  we  are 
not  going  to  wait  for  the  expiration  of  their  contract  to  begin 
renegotiating  certain  terms  of  that  contract  within  the  spirit  of  con- 
tract reform  effort.  We  have  not  gotten  down  to  specific  negotia- 
tions concerning  specific  contract  terms,  but  that  is  one  that  we 
have  on  our  table  to  talk  to  the  University  of  California  about. 

Senator  Levin.  Is  there  one  contract  with  the  university  for  all 
three  FFRDCs,  or 

Mr.  White.  Now  that  is — I  think  there  are  several  contracts,  but 
some  of  them  have  the  same  type  of  language  in  them.  There  are 
several  contracts  but  they  have  some  of  the  same  basic  type  of  lan- 
guage; so,  for  example,  this  mutuality  clause  you  speak  of,  I  think 
is  one. 

Senator  Levin.  Are  you  going  to  recommend  a  dispute  resolution 
mechanism  like  binding  arbitration,  or  what  is  going  to  be  your  so- 
lution to  get  these  things  resolved  so  that  we  have  some  leverage, 
and  we  are  not  just  sitting  there  holding  a  bag  with  no  dollars  in 
it  because  the  dollars  have  already  gotten  to  the  contractor? 

Mr.  White.  You  bet.  There  has  to  be  a  dispute  resolution  mecha- 
nism that  is  binding  and  that  is  used.  Now  I  believe  that  under  the 
current  contract  there  is  some  kind  of  dispute  resolution  mecha- 
nism, but  it  has  simply  not  been  used  very  much. 

Senator  Levin.  Is  it  binding,  do  you  know?  Do  we  have  a  bind- 
ing  

Mr.  White.  Yes. 

Senator  Levin.  Do  we  have  a  binding  arbitration  clause  in  these 
contracts  now? 

Mr.  White.  We  have  a  binding  dispute 

Senator  Levin.  They  are  shaking  their  heads  no  back  there.  I 
will  give  you  a  hint,  because  there  is  no  mirror  up  here.  [Laughter.] 

Mr.  White.  Now  with  the  University  of  California,  I  don't  think 
it  is  binding,  and  we  ought  to  have  a  binding — some  kind  of  way 
to  resolve  disputes  so  that  they  will  not  just  go  on  festering. 

Senator  Levin.  Would  you  let  us  know  what,  not  just  with  Cali- 
fornia, what  the  status  is  of  those  clauses  in  your  contracts  with 
your  major  contractors,  and  keep  us  informed  as  to  the  progress  in 
substituting  for  the  clauses  which  give  all  the  leverage  to  our  con- 
tractor, clauses  which  are  either  binding  arbitration  clauses  or 
some  other  thing  which  will  fairly  and  quickly  resolve  disputes? 

Mr.  White.  Yes. 

Senator  Levin.  I  mean,  right  now  all  of  the  leverage  is  in  their 
hands  and  we  have  none. 

On  indirect  costs,  you  are  the  only  Federal  agency  that  I  know 
of  that  refuses  to  follow  or  doesn't  follow  the  FAR  principles  of  try- 
ing to  get  some  control  over  indirect  costs  like  rent,  legal  expenses, 
employee  benefits,  and  equipment.  The  general  rule  requires  con- 
tractors to  report  on  these  costs  separately  every  year,  and  requires 
agencies  to  audit  these  costs  annually.  That  is  what  everybody  else 
is  bound  by.  Will  the  DOE  join  the  rest  of  the  Government  and  try 
to  get  a  handle  on  those  indirect  costs? 

Mr.  White.  Yes.  We  are  moving  much  closer  to  the  FAR  rules, 
and  the  contract  reform  report  addresses  that  specifically.  Even  on 
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the  accountability  standards  we  are  moving  much  more  closely  to 
the  standard  Federal  rules. 

We  are  taking  a  number  of  other  actions,  some  of  which  were 
begun  in  the  last  administration,  to  administer  those  costs  very 
vigorously,  such  as  legal  fees  would  be  a  prime  example;  security 
costs,  and  giving  contractors  incentives  to  reduce  those  costs. 

Senator  Levin.  If  I  could  just  have  a  follow-up,  my  time  is  up, 
but  on  that  one  point,  a  quick  question:  Why  not  follow  the  FAR? 
Why  close  to  the  FAR,  not  the  FAR,  like  everybody  else? 

Mr.  White.  And  I  will  ask  our  procurement  expert,  Agnes  Dover, 
who  has  been  working  closely  with  us.  First,  I  do  know  that  some 
of  our  contracts  were  negotiated  to  make  exceptions  from  FAR,  so 
it  would  require  changing  some  contracts.  The  University  of  Cali- 
fornia comes  to  mind. 

Second,  we  did  review  the  differences  between  allowable  costs 
and  unallowable  costs  within  the  FAR  regulations,  and  there  were 
some  significant  differences  that  would  put  Federal  property  and 
Federal  dollars  at  risk.  We  do  intend  to  recommend  changes. 

I  can't  tell  you  that  we  have  made  a  decision  that  we  will  follow 
FAR  in  all  contracts  and  not  have  exceptions  from  the  FAR  rules, 
simply  because  we  have  such  a  wide  variety  of  facilities  that  we 
want  to  make  sure  that  when  we  go  up  to  bid  for  a  particular  con- 
tract, that  there  are  qualified  contractors  who  are  bidding  on  that 
facility. 

Senator  Levin.  My  time  is  up.  Would  you  do  this?  Would  you  let 
us  know  what  deviations  you  are  making,  proposing  to  make,  from 
the  FAR  on  the  contracts  that  you  are  going  to  renegotiate  or  nego- 
tiate? 
Mr.  White.  Yes. 
Senator  Levin.  Thank  you. 
Chairman  Glenn.  Thank  you.  Senator  Levin. 
When  are  we  going  to  have  a  full  time  CFO  on  board  and  operat- 
ing over  there? 

Mr.  White.  I  hope  just  as  soon  as  the  FBI  finishes  its  work, 
which  I  think  will  be  in  a  matter  of  weeks. 

Chairman  Glenn.  OK,  good,  because  we  passed  that  law  in  1990 
and  we  have  been  with  an  acting  over  there  ever  since  that  time, 
ever  since  the  law  went  into  effect,  so  I  hope  we  get  somebody  over 
there  that  is  full  time  pretty  quick. 

The  contract  reform  report  recommends  handing  off  a  greater 
share  of  the  M&O  contractors'  work  to  subs  and  awarding  them 
more  major  contracts  directly,  as  I  understand  it.  Now  is  that  going 
to  make  management  even  more  difficult?  We  don't  have  people  to 
really  oversee  and  audit  properly  the  ones  we  have.  How  are  we 
going  to  do  that  if  we  follow  that  recommendation? 

Mr.  White.  We  have  to  do  a  better  job  and  hold  the  contractor, 
the  management  contractor,  more  responsible  for  managing  subs 
and  keeping  down  subcontractor  costs.  The  management — there  are 
some  benefits  and  disadvantages  to  subcontracting.  One  benefit 
is — that  we  have  noted,  for  example,  in  our  Rocky  Flats  model — 
is  that  you  may  be  able  to  get  people  that  have  more  specialized 
expertise  and  have  a  better  track  record  at  doing  a  particular  task 
on  that  task. 
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We  want  to  hold  them  to  fixed  prices,  and  yes,  Mr.  Chairman, 
we  do  need  to  make  it  a  bigger  role  both  for  the  Federal  employees 
and  the  management  contractor  in  managing  that  subcontract. 

Chairman  Glenn.  In  1991  Energy  adopted  a  new  approach  in 
contract  management,  in  which  an  accountability  rule  was  ex- 
pected to  make  contractors  pay  more  attention  to  management  con- 
trols and  issues  of  fraud  and  waste  and  abuse.  Now  we  apparently 
have  spent  about  $25  million  implementing  that,  and  it  has  not 
achieved  its  objectives,  from  the  IG  report. 

What  have  we  gained  fi-om  that  $25  milhon?  Have  we  gained 
anything? 

Mr.  White.  Not  much,  and 

Chairman  Glenn.  Was  that  a  poor  expenditure?  No,  it  didn't 
happen  on  your  watch,  but  is  that 

Mr.  White.  It  was  a  poor  expenditure,  and  I  think  that  what — 
there  is  a  lesson  to  be  learned  there.  The  lesson  to  be  learned  there 
is  that  you  simply  can't  say,  "OK,  we  are  going  to  be  tougher"  with- 
out having  a  system  and  incentives  in  place  in  order  to  reduce 
costs. 

That  is,  this  is— the  theory  behind  the  accountability  rule  is,  we 
are  going  to  be  checking  people  more  and  disallowing  more  cat- 
egories of  costs,  and  then  we  are  going  to  have  to  pay  them  more 
fees  because  they  are  going  to  accept  more  risk.  Well,  the  fact  of 
the  matter  is,  if  you  just  use  disallowable  cost  audits,  for  example, 
as  a  way  to  manage,  that  people  will  try  to  get  every  cost  cleared 
in  advance.  A  more  fundamental  change  has  to  be  to  shift  the  risk 
of  nonperformance  on  the  contractor. 

Chairman  GLENN.  In  your  written  testimony  this  morning,  you 
indicated  that  internal  auditors  at  Westinghouse  knew  that  erro- 
neous cost  charges  were  being  made  under  the  Westinghouse  sub- 
contract with  Bechtel.  Can  you  explain  that  statement  in  more  de- 
tail? I  would  Hke  to  know  what  exactly  they  knew,  when  they  knew 
it,  and  whether  they  reported  that  to  you,  or  did  anybody  else  know 
about  it  and  what  they  did  about  it.  That  is  very  serious  stuff. 

Mr.  White.  That  is  serious  stuff,  and  I  am  getting  the  details  on 
that.  With  your  permission,  I  will  promptly  furnish  them  to  you  for 
the  record. 

Chairman  Glenn.  All  right.  Fine.  Mr.  White.  I  think  we  are  rely- 
ing somewhat  on  internal  auditors 

Mr.  White.  Yes. 

Chairman  Glenn  [continuing],  —and  yet  the  internal  auditors 
aren't  even  letting  us  know  in  some  of  these  cases.  We  are  depend- 
ing on  some  of  their  internal  audits.  Now  we  find  their  own  inter- 
nal audits  are— they  don't  even  notify  us  when  things  like  this 

come  up. 

Let  me  get  into  one  other  area  here,  too.  This  may  be  a  bit  out- 
side of  today's  hearing,  but  I  wanted  to  make  sure  we  got  some 
comment  on  this  because  I  think  it  illustrates  a  tremendous  gulf 
that  still  needs  to  be  bridged  to  rebuild  some  of  the  public's  trust 
here  and  change  the  culture,  as  we  keep  saying. 

There  was  an  article  in  the  Denver  Post  on  the  first  of  March— 
I  am  sure  you  saw  that  or  are  aware  of  it — which  quotes  John 
Tuck,  former  Under  Secretary  at  DOE.  In  his  final  interview,  as  he 
was  leaving  office  to  make  way  for  the  new  administration,  Mr. 
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Tuck  stated  essentially  that  DOE  knew  that  it  would  not  be  able 
to  fund  all  the  requirements  in  the  cleanup  compliance  agreements 
that  it  was  signing  with  the  States. 

He  was  quoted  as  saying,  "I  never  thought  we  would  have  ade- 
quate dollars  to  manage  all  these  compliance  agreements."  I  think 
the  facts  were  that  they  never  even  asked  for  enough  money  to  do 
the  things  that  they  were  promising  the  States  would  be  the  Fed- 
eral Government's  part  of  this  whole  process.  It  certainly  strikes  at 
DOE's  credibility  in  this  area. 

I  believe  you  were  quoted  in  the  article  as  sajdng  you  were 
shocked  by  Mr.  Tuck's  admission,  and  I  am  not  blaming  you  on 
this,  but  the  article  goes  on  to  quote  you:  "The  last  administrative 
people  took  a  very  cynical  view  of  these  environmental  agreements 
as  a  necessary  evil  to  keep  production  going." 

Now  the  problem  we  got  into  with  this  environmental  cleanup  is, 
everything  had  to  be  production,  production,  production.  "Don't 
worry  about  this  stuff  out  here.  The  Russians  are  coming.  You  have 
got  to  watch.  We  have  got  to  get  this  stuff,  got  to  produce  the  fis- 
sion material,  and  we  will  clean  up  this  stuff  later.  We  will  worry 
about  that  sometime  later." 

Well,  we  knew  we  were  into  a  cleanup  mode  well  into  when  these 
statements  were  being  made.  There  isn't  any  doubt  about  that.  So 
I  don't  know  whether  you  have  a  specific  comment  on  that,  but  I 
would  like  to  know  the  Department's  position  here.  Were  compli- 
ance agreements  signed  with  the  full  knowledge  that  funds  would 
not  be  available  or  would  not  even  be  requested  to  meet  these 
agreements? 

Mr.  White.  I  personally  read  Mr.  Tuck's  statement  and  in- 
sisted— I  wanted  to  read  all  the  exit  interviews  that  had  been  done 
at  the  Department.  When  I  read  that,  I  took  it  to  a  staff  meeting, 
highlighted  it,  insisted  that  it  be  made  pubhc,  and  I  am  shocked 
at  it.  I  think  it  is  wrong. 

I  have  no  reason  to  disbelieve  Mr.  Tuck  when  he  said  that  there 
was  this  intention.  I  don't  want  to  paraphrase,  but  he  goes  on  in 
that  same  statement,  right  about  that  same  paragraph,  to  say, 
"Hey,  look.  Congress  is  eventually  going  to  set  the  priorities 
through  the  appropriation  process,  so  the  compliance  agreements 
don't  really  matter."  I  just  think  that  is  irresponsible,  and  I  share 
the  same  attitude  that  you  have  about  this. 

Chairman  Glenn.  Well,  Congress  has  a  definite  role  to  play, 
there  isn't  any  doubt  about  that.  We  don't  have  money  to  do  every- 
thing that  has  to  be  done  sometimes,  but  I  think  to  make  these 
agreements  with  the  States  and  then  not  even  come  back  in  and 
ask  for  money,  and  not  even  try  and  fight  for  the  budget  to  do  what 
the  agreement  said  the  Federal  Government  would  do,  I  just  don't 
think  that  is  right. 

Mr.  White.  I  agree. 

Chairman  Glenn.  Senator  Levin? 

Senator  Levin.  Secretary  White  said  something  a  few  minutes 
ago  which  I  want  to  pursue  a  bit,  and  that  is  the  question  of  fun- 
damental change,  which  is  to  shift  the  risk  of  nonperformance  to 
the  contractor.  We  all  ought  to  think  about  that:  just  to  shift  the 
risk  of  nonperformance  to  the  contractor. 
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I  would  think  most  Americans  would  say,  "You  mean  we've  got 
contracts  with  people  now  where  the  contractor  doesn't  bear  the 
risk  of  nonperformance?"  And  when  we  look  at  how  the  Govern- 
ment works,  people  always  want  us  to  work  more  like  the  private 
sector.  Just  imagine  in  the  private  sector,  contracts  where  the  per- 
son who  isn't  performing  doesn't  bear  the  risk. 

It  is  incredible,  and  I  understand  this  one  you  inherited,  so  I  am 
not  beating  up  on  you;  quite  the  opposite.  I  am  supporting  what  I 
think  you  are  trjdng  to  do  over  there.  You  have  pointed  it  out:  The 
fundamental  issue  is,  how  do  we  shift  the  risk  of  nonperformance 
to  a  contractor,  where  it  ought  to  belong,  and  it  is  in  every  other 
contract  in  the  world  except  some  of  these  Government  contracts 
we  have  got. 

Well,  one  of  the  reasons  we  haven't  been  able  to  shift  the  risk, 
as  I  understand  it,  or  we  haven't  shifted  the  risk,  is  that  we  have 
been  afraid  that  maybe  the  contractor  will  walk  away.  Basically, 
we  are  at  their  mercy.  At  least  they  think  we  are  at  their  mercy. 
Are  we? 

Do  we  have  any  FFRDCs  out  there  that  we  have  no  competition 
for,  that  if  they  close  their  doors  and  they  say,  "Bag  it,  we  are  not 
going  to  deal  with  the  Government  any  more,"  there  is  no  alter- 
native, that  we  are  totally  at  their  mercy?  Are  there  such  FFRDCs? 

Mr.  White.  No.  I  agree  with  your  statement,  to  begin  with,  en- 
tirely, that  we  need  to  shift — whenever  we  have  had  a  cost  reim- 
bursement system  with  poor  performance  measures,  whether  it  be 
the  medical  system  and  the  health  care  system  or  the  legal  fee  sys- 
tem, where  attorneys  are  paid  their  hourly  rate  regardless  of  per- 
formance, you  have  these  costs.  You  know,  the  costs  go  out  of  sight, 
and  that  is  what  is  happening  here. 

I  would  say  that  we  need  to  work  aggressively  to  provide  incen- 
tives, good  incentives  for  performance  in  these  contracts,  define 
clearly  what  that  performance  is,  and  then  not  pay  if  there  is  poor 
performance,  and  we  will  get  good  contractors  in  like  we  are  at 
Idaho. 

Now  here  is  the  problem  that  we  will  have.  Senator:  If  we  don't 
clearly  define  performance,  as  a  Federal  Government,  at  some  of 
these  facilities,  and  if  we  don't  give  good  incentives  for  good  per- 
formance, then  we  may  have  a  situation  like  we  had  at  Savannah 
River,  where  there  were  only  two  people  who  were  interested  in 
bidding  on  that  contract  and  we  had  to  recruit  those  people. 

I  have  surveyed  personally  many  of  the,  say,  50  top  high  tech- 
nology corporations  in  the  United  States,  to  say,  "Why  haven't  you 
bid  on  DOE  business?"  They  are  all  apprehensive  that  we  won't 
spell  out  clear  enough  what  they  ought  to  do,  we  vdll  impose  liabil- 
ities without  incentives,  and  we  have  got  to  do  a  better  job  of  that. 

Senator  Levin.  There  are  a  number  of  things  that  it  seems  to  me 
have  to  happen.  One  is,  you  have  got  to  have  competition.  People 
have  to  know  that  there  are  alternatives.  If  anyone  knows  that 
they  have  got  us,  that  we  have  got  no  place  to  go,  we  are  cooked. 
We  are  just  simply  cooked. 

Mr.  White.  Right. 

Senator  Levin.  There  is  no  leverage  on  our  side  of  the  deal;  it 
is  all  on  their  side.  I  would  like  you  to  tell  us  for  the  record  how 
many  of  the  FFRDCs  or  any  other  contractor  are  really  in  the  posi- 
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tion  where,  if  we  terminated  the  contract  or  when  it  expires  or 
whatever  and  we  open  it  to  bidding,  that  there  wouldn't  be  any 
other  bidding.  I  would  like  to  know,  are  there  such  FFRDCs  or 
other  contracts,  and  if  so,  how  many  there  are. 

Secondly,  the  advance  payment  issue.  We  right  now  have  a  sys- 
tem where  we  pay  in  advance  and  then  the  disputes  have  to  be  re- 
solved after  that. 

Mr.  White.  Yes.  , 

Senator  Levin.  That  just  puts  us  in  a  terrible  position.  I  don  t 
know  how  many  other  folks  have  to  pay  in  advance  in  this  world. 
Mostly  you  pay  after  someone  delivers  you  something.  To  pay  in 
advance  of  dehvery  or  performance  is,  I  think,  unusual,  but  we  do 
have  an  advance  payment  system,  is  that  correct? 

Mr.  White.  That  is  right. 

Senator  Levin.  Are  you  trying  to  change  that? 

Mr.  White.  Well,  what  we  are  trying  to  do  is  come  up  with  an 
alternative  that  does  not  cost  us  more  money.  I  will  tell  you  how 
far  we  were  able  to  take  it  this  last  year,  Senator. 

Obviously  there  is  a— the  advance  payment  system  makes  it  so 
we  got  to  go  back,  and  we  do  charge  interest  and  disallow  some 
costs.  Now  what  I  don't  want  to  get  into  a  situation  in,  is  where 
somebody  submits  a  bill  for  payment,  they  have  already  paid  the 
money,  part  of  that  bill  will  be  the  interest  from  the  time  they  paid 
it  until  the  time  we  repay  it,  and  the  interest  expenses  in  that 
meantime  are  far  greater  than  any  money  that  would  have  been 
saved  by  the  reform.  That  is  what,  I  don't  want  to  get  into  that 
particular  box.  , 

Senator  Levin.  I  don't  blame  you.  I  just  don't  know  why  we  ve 
got  an  advance  payment  system  here,  when  that  is  not  the  general 
way  Government  or  anyone  else  operates.  We  usually  pay  after 
something  has  been  delivered.  Anyway,  that  is  number  two. 

Number  one  is,  you  have  got  to  have  competition.  Number  two 
is,  the  advance  payment  system  needs  to  be  revised.  Number  three, 
I  would  say  you  have  got  to  have  a  way  of  resolving  disputes.  We 
are  not  always  right. 

Mr.  White.  Right. 

Senator  Levin.  You  have  got  to  have  a  fair  resolution  system.  It 
has  got  to  be  prompt.  I  believe  in  alternative  dispute  resolution. 
Mandatory  binding  arbitration  is  the  one  that  usually  comes  to 
mind,  and  it  ought  to  be  there.  It  ought  to  be  clear. 

My  understanding  is,  by  the  way,  we  looked  at  these  FFRDCs  a 
few  years  ago.  We  looked  at  all  the  vouchers  that  they  submit.  By 
the  way,  most  of  these  folks  have  been  paid  in  advance,  so  you  are 
submitting  a  voucher  after  you  got  the  money,  which  is  putting  the 
cart  before  the  horse  as  far  as  I  am  concerned,  but  nonetheless, 
they  submit  vouchers. 

I  think— and  I  was  trying  to  get  the  number  from  my  staff,  be- 
cause my  memory  is  not  so  great  on  that^that  of  these  vouchers, 
I  think  you  call  them  VANEAs  or  something  like  that 

Mr.  White.  Right 

Senator  Levin  [continuing],  —that  80  percent  of  them  had  prob- 
lems. We  didn't  agree  with  80  percent  of  the  vouchers.  Apparently 
it  has  improved,  though.  That  was  a  few  years  ago.  I  think  the 
number  we  agree  on  has  gone  up. 
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Just  when  we  think  about  a  number  Uke  that,  if  half  the  vouch- 
ers are  unacceptable  to  us  and  we  can't  do  anything  about  it,  do 
you  know  how  much  money  is  represented  by  vouchers  that  are 
disputed  vouchers  with  DOE? 

Mr.  White.  The  total  aggregate  dollar  figure? 

Senator  Levin.  Yes. 

Mr.  White.  I  will  give  you  some  impression,  and  I  won't  assign 
particular  percentages,  which  I  will  get  you,  but  I  will  give  you  £in 
example.  If  you  had  a  voucher 

Senator  Levin.  Not  an  example.  Just  give  us  total  dollars  in 
vouchers  which  we  have  not  accepted.  I  am  not  saying  you  should, 
I  am  just  wondering,  do  you  have  any 

Mr.  White.  I  don't.  Do  we  have  an  idea?  Yes,  we  do  have  an 
idea. 

Senator  Levin.  Could  you  tell  us  what  it  is? 

Mr.  White.  I  don't  have  the  figure  right  here  on  the  amount  of 
disallowed  cost.  The  vouchers,  you  will  have  a  voucher  for,  say, 
$750  million  that  aggregates  a  huge  number  of  transactions.  Most 
of  those  large  vouchers  will  have  some  element  of  disallowed  cost 
in  it.  The  actual  percentage  of  each  voucher  that  is  disallowed  is 
a  very  small  percentage,  so,  you  know — but  I  will  get  you  the  exact 
figure.  I  would  be  surprised  if  it  was  more  than  1  percent. 

Senator  Levin.  Well,  I  am  trying  to  get  my  recollection  refreshed. 
The  items  that  we  looked  at,  as  of  1992,  we  looked  at  these 
VANEAs.  Fifteen  out  of  the  18  FFRDCs  that  had  to  submit 
VANEAs  had  a  significant  percentage  of  vouchers  and  significant 
items  on  those  vouchers,  not  tiny  little  items,  that  were  unaccept- 
able. 

It  might  be  interesting  if  you  could  try  to  give  us  for  the  record 
some  feel  for  what  percentage  of  vouchers  are  unacceptable,  how 
long  they  have  been  outstanding.  Give  us  a  feel.  I  mean,  that  has 
been  festering  for  years  sometimes.  We  have  got  vouchers  that  we 
say  "it  is  unacceptable."  We  have  already  paid  the  folks.  There  is 
not  much  pressure  on  them  to  resolve  it. 

But  give  us  if  you  could,  for  the  record,  a  layout  of  the  voucher 
issue,  about  how  many  have  been  outstanding  for  how  long,  involv- 
ing how  much  money,  where  the  actual  contested  items  have  not 
been  agreed  to.  If  you  could  do  that,  I  think  we  would  get  a  feel 
for  just  how  bad  this  is.  My  impression  is  that  it  continues  to  be 
a  real  problem,  and  we  have  got  to  end  it. 

So  those  are  some  of  the  things  that  I  hope  you  will  add  to  your 
Ust  that  the  Chairman  has  gone  over  with  you,  some  of  the  things 
that  we  hope  you  will  get  on  and  provide  for  the  record. 

Mr.  White.  We  will  do  that. 

Senator  Levin.  Thank  you. 

Chairman  Glenn.  Can  you  give  us  an  order  of  magnitude  esti- 
mate of  the  amount  of  money  DOE  has  reimbursed  its  M&O  con- 
tractors for  legal  fees? 

Mr.  White.  Yes.  An  order  of  magnitude,  in  three  sets  of  class  ac- 
tions, those  involving  the  various  class  actions  in  Ohio,  Washing- 
ton—the Hanford  site— and  Rocky  Flats,  over  a  period  of  about,  I 
think  it  would  be  two  and  a  half  years  that  we  have  figure  here, 
I  think  that  amount— I  will  give  you  the  exact  number  in  one  mo- 
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ment — would  be  approximately  $50  million  in  defense  of  those  class 
actions,  in  outside  counsel  fees. 

Chairman  Glenn.  OK.  Now  how  about  on — do  we  give  them — 
when  they  have  a  suit  against  the  Government,  say,  let's  say  they 
are  contesting  a  contract  or  what  happened  under  a  contract,  do  we 
reimburse  them  in  their  efforts  when  they  have  legal  fees  to  sup- 
port their  case  against  the  Government?  In  other  words,  are  we 
paying  both  ends  of  the  legal  bill  when  a  contractor  has  some  prob- 
lem with  the  Government? 

Mr.  White.  I  believe  the  ultimate  disposition  will  depend  upon 
whether  they  are  successful  against  the  Government  or  not,  but  on 
that  I  will  rely  on  counsel  to  tell  me. 

Agnes,  do  you  have  a  good  sense  about  the  reimbursement  of 
legal  fees  in  contest  with  the  Government? 

Ms.  Dover.  In  contest  with  the  Government 

Chairman  Glenn.  Pull  it  up  real  close,  if  you  would  there, 
please.  Thank  you. 

Ms.  Dover  [continuing].  I  think  there  are  separate  rules  govern- 
ing the  allowability  of  costs  of  litigating  against  the  Government 
Federal  Acquisition  Regulations,  and  that  would  be  really  a  sepa- 
rate issue  from  our  reimbursement  of  their  costs  in  suits  by  third 
parties  against  them. 

Chairman  Glenn.  OK.  Now  you  said,  your  reference,  Mr.  White, 
was  the  $50-some-million  just  for  class  action  suits. 

Mr.  White.  Yes. 

Chairman  GLENN.  Is  that  correct? 

Mr.  White.  Yes. 

Chairman  Glenn.  How  about  overall  legal  fees?  Do  we  have  a 
figure  for  that,  for  all  the  contractors? 

Mr.  White.  There  are  some.  It  runs  to  about  $30  million  annu- 
ally. 

Chairman  Glenn.  That  would  be  $80  million,  then,  in  addition, 
if  you  added  on  the  class  actions? 

Mr.  White.  No.  I'm  sorry.  That  would  be — I  gave  you  a  figure  for 
three  class  actions  over  a  period  of  approximately  2V2  years,  of 
some  $50  million.  Now  I  have  given  you  another  figure,  which  is 
$30  million  annually  on  average  for  a  1-year  period  of  time,  so  the 
difference  between  those  two  numbers — let's  say  of  the  $30  million 
annually,  the  class  actions  are  running  most  of  that  number. 

Chairman  Glenn.  OK.  How  does  that  compare  to  other  depart- 
ments? Do  they  have  similar  figures  to  that,  do  you  know?  I  don't 
have  any  way  of  judging  whether  that  is  excessive  or  not.  You  have 
more  of  your  budget  contracted  out  than  anybody  else,  so  maybe 
you  have  bigger  legal  fees  in  that  area,  but  that 

Mr.  White.  There  are  some  very  high  legal  fees  within  the  De- 
partment of  Defense,  but  this  expenditure  that  I  am  just  talking 
about  for  outside  counsel  is,  in  general,  an  extraordinary  amount 
for  the  number  of  cases  that  are  being  handled. 

Chairman  Glenn.  Let  me  close  with  a  couple  of  more  general 
questions  here.  These  things  I  have  thought  about  and  they  have 
bothered  me  for  some  time. 

We  used  to  have  Admiral  Watkins  come  over,  and  he  would  talk 
about  this,  what  you  mentioned  earlier,  we  needed  a  change  of  cul- 
ture, £ind  he  used  to  tell  me  it  was  like  changing  course  with  a  car- 
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rier  that  was  under  full  way,  making  30-some  knots  out  here.  You 
roll  the  wheel  over,  you  try  to  change  direction,  and  that  thing  just 
doesn't  move  for  about  the  first  minute  or  so,  and  then  it  makes 
a  great  big  turn.  It  takes  a  long  time  before  you  are  heading  180 
degrees  from  the  direction  you  were  on  starting  out. 

Now  I  guess  it  comes  down  to  this.  When  you  and  Secretary 
O'Leary  put  out  a  directive  over  there  that  "We  are  going  to  do 
things  in  a  different  way,  we  have  got  some  change  going,"  what 
happens?  Do  you  get  response,  or  is  this  thing  just  like  sailing 
paper  airplanes  into  the  Grand  Canyon,  nothing  happens? 

I  am  disturbed  about  this,  because  this  change  of  culture,  we  are 
supposed  to  have  an  administration  with  their  policy  people  in 
there,  directing  new  policy,  and  the  civil  service  that  is  to  carry  out 
that  policy  seems  to  just  continue  going  its  own  way,  if  I  read 
things  properly.  We  are  talking  about  10  years  now  to  get  things 
straightened  out.  That  is  beyond  the  second  Clinton  Administra- 
tion, granting  that  occurs,  and  we  won't  even  have  the  thing  turned 
around  by  then,  maybe. 

I  blame  part  of  it,  quite  frankly,  on  the  fact  that  the  people  who 
have  come  in  here  with  all  good  intention,  the  Government,  don't 
stay  long  enough  to  get  things  done.  GAO  got  us  some  figures  on 
that  which  I  have  used  several  times  in  hearings  here,  too. 

Thirty  percent  of  the  political  appointees  in  Government,  30  per- 
cent, are  gone  within  18  months.  Fifty  percent  are  gone  within  27 
months.  I  don't  know  how  in  the  devil  we  ever  change  policy  in  the 
United  States  Government  if  people  that  are  supposed  to  be  chang- 
ing policy  don't  stay  around  long  enough  to  get  it  done;  come  in  and 
get  their  ticket  punched  and  go  home. 

Everyone  that  has  come  before  this  Committee  for  confirmation, 
I  have  asked  for  their  guarantee  that  they  will  stay  at  least  for  the 
duration  of  the  administration,  or  until  the  President  asks  them  to 
resign,  one  or  the  other,  so  that  we  get  some  continuity  of  Govern- 
ment. Is  that  part  of  the  problem,  or  what  happens? 

A  fundamental  question:  What  happens,  when  you  and  Secretary 
O'Leary  say,  "Here  is  a  directive,  we  are  changing  policy,  this  ad- 
ministration, here  it  is,  implement  it,"  then  what  happens? 

Mr.  White.  People  nod  their  heads  and  say,  "Well,  yes,  of 
course,"  but  a  lot  of  it  is  being  done  and  we  have  to  show  by  exam- 
ple. I  will  give  you  a  good  case  where  we  got  the  message  through, 
is  where  we  award  no  fees  to  these  contractors.  As  you  know,  we 
have  been  pretty  aggressive  in  doing  that. 

Fundamentally,  I  think  that  is  why  I  started  out  with  this  need, 
and  picked  up  on  your  question,  that  we  can  have  a  lasting  mark 
if  we  replace  the  M&O  contracting  system  with  cost  reimbursement 
as  a  model,  with  a  new  contracting  system  that  is  performance- 
based,  that  looks  a  lot  more  like  the  type  of  contracts  that  you 
would  have,  anybody  would  have  at  a  Superfund  site  with  the  var- 
ious construction  contractors  and  the  AE  firms  that  operate  there. 

That  is  something  that  it  won't  take  all  this  decade  to  do.  That 
is  something  that  we  can  be  working  on  right  now,  and  how  you 
monitor  our  progress  and  how  we  tell  people  we  are  monitoring 
their  progress  is  taking  it  on — you  know,  trying  to  take  it  on  a  hill- 
by-hill  basis,  taking  these  big  contracts  first.  You  speak  very  elo- 
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quently  about  the  problem,  and  I  will  say  that  we  are  aware  of  it 
and  we  are  trying  to  do  what  we  can. 

Chairman  GLENN.  Well,  OK  I  think  the  pattern  you  set  over 
there  at  DOE  may  well  set  the  pattern  for  much  of  the  rest  of  Gov- 
ernment, because  you  have  more  contracting  out.  You  do  a  huge 
amount  of  contacting  out.  If  you  can  straighten  out  that,  so  that 
we  are  getting  better  value  for  every  dollar  spent  on  this,  fine. 

Or  we  move  to  more  in-house  control  of  these  things,  but  that  is 
going  to  require  more  Federal  personnel.  We  are  not  going  to  get 
the  252,000  reduction  in  civil  service  that  is  the  objective  of  this 
administration,  and  at  the  same  time  build  up  probably  the  num- 
ber of  people  you  want  over  there  to  do  more  in-house  administer- 
ing. 

Mr.  White.  That  is  correct. 

Chairman  Glenn.  So  it  means  that  we  are  going  to  have  to  ad- 
minister better  what  is  out  there  right  now,  which  is  the  contract- 
ing-out  system,  whether  we  like  that  much  contracted  out  or  not. 

We  want  to  work  with  you  very  closely  on  this.  We  may  have  ad- 
ditional questions  for  you.  We  would  appreciate  your  response,  an- 
swer them  for  the  record,  and  thank  you  for  being  here  this  morn- 
ing. 

Mr.  White.  Thank  you. 

Chairman  Glenn.  Thank  you.  The  hearing  will  stand  in  recess. 

[Whereupon,  at  11:55  a.m.,  the  Committee  adjourned,  subject  to 
the  call  of  the  Chair.] 

ADDITIONAL  STATEMENT  SUBMITTED  FOR  THE  RECORD 

Prepared  Statement  of  Senator  Cohen 

Mr.  Chairman  I  would  like  to  commend  you  for  holding  this  hearing  to  examine 
contract  and  financial  management  at  the  Department  of  Energy  (DOE). 

As  private  citizens,  we  take  measures  to  protect  our  personal  property  from  theft. 
However,  in  some  cases,  contracts  with  the  Department  of  Energy  have  encouraged 
employees  to  rob  the  government  blind  or  break  the  law  because  they  know  the  gov- 
ernment will  pick  up  the  tab.  According  to  the  General  Accounting  Office  (GAO), 
DOE  has  been  required  to  reimburse  contractors  for  money  and  materials  that  the 
contractors'  own  employees  have  stolen,  and  for  fines  that  the  contractors  have  in- 
curred by  violating  environmental  laws.  This  poor  contract  management  and  inad- 
equate oversight  also  has  potentially  devastating  effects  on  national  security. 

Other  examples  of  the  Department's  shoddy  oversight  of  its  contracts  involve  the 
improper  use  of  government  funds.  For  example,  today's  Washington  Post  described 
the  results  of  a  GAO  investigation  which  revealed  that  the  Westinghouse  Savannah 
River  Company  may  have  spent  up  to  $1  million  in  taxpayer  funds  to  lobby  the  Fed- 
eral Government  to  represent  the  interests  of  Westinghouse,  and  not  necessarily 
those  of  the  taxpayer. 

The  GAO  is  not  the  only  critic  of  DOE's  contract  management,  the  Department  s 
own  Inspector  General  has  conducted  numerous  investigations  and  audits  which  ex- 
posed problems.  In  one  1993  audit  of  the  Los  Alamos  National  Laboratory,  the  In- 
spector General  concluded  that  Los  Alamos  could  not  account  for  more  than  $61  mil- 
lion in  taxpayer  goods. 

Good  contract  management  is  a  matter  of  accountability.  We  must  hold  federal 
employees  and  contractors  responsible  for  proper  management  of  these  contracts.  If 
we  do  not  build  accountability  into  the  process  and  sanction  those  contractors  and 
federal  employees  who  mismanage  these  contracts,  I  can  assure  you  that  GAO  will 
continue  to  find  instances  of  waste  and  mismanagement.  Today,  Senator  Roth  and 
I  will  introduce  legislation  to  solve  this  problem  by  linking  contractor  payments  and 
employee  compensation  to  contract  performance. 

I  am  pleased  that  the  Secretary  of  Energy  recognizes  the  weaknesses  which  have 
plagued  DOE  contracting.  Shortly  after  taking  office,  the  Secretary  formed  a  Con- 
tract Reform  Team  which  released  a  report  last  month  containing  recommendations 
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for  reforming  DOE's  contracting  practices.  While  I  commend  the  Secretary's  effort, 
I  must  also  respectfully  express  my  skepticism.  My  experience  tells  me  that  in  many 
cases,  management's  commitment  to  government  reform  is  often  too  weak  to  effec- 
tively overcome  the  bureaucratic  or  institutional  resistance  to  change.  It  is  my  hope, 
this  time,  that  these  reforms  will  be  understandable  and  accepted  throughout  the 
Department  of  Energy. 

Contract  management  problems  such  as  DOE's  which  took  50  years  to  create  and 
have  resulted  in  horrendous  examples  of  bad  contracting,  will  not  be  solved  over- 
night. The  Department  of  Energy  has  been  employing  contractors  since  the  begin- 
ning of  nuclear  weapons  production.  In  the  1940's  DOE's  predecessor  agency,  the 
Atomic  Energy  Commission,  began  the  practice  of  contracting  out  many  of  its  oper- 
ations to  the  private  sector.  The  hope  was  to  tap  the  best  and  the  brightest  scientific 
talent  in  society  to  conduct  highly  classified  work  absent  the  encumbrances  of  regu- 
lations governing  federal  agency  procurement.  However,  according  to  the  GAO,  the 
Department  has  used  the  veil  of  national  security  as  a  convenient  excuse  for  mis- 
management, financial  irresponsibility,  and  poor  accountability. 

These  and  many  other  instances  are  clearly  cause  for  concern.  As  DOE  changes 
its  mission  from  nuclear  weapons  production  to  environmental  clean  up,  we  need 
to  make  sure  that  efficient  and  sound  contracting  and  financial  management  prac- 
tices are  in  place. 
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